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Executive Summary
TERMS OF REFERENCE
On 16 July 2014, the Attorney-General and Minister
for Justice, the Hon Vanessa Goodwin MLC, wrote to
the Sentencing Advisory Council asking it to examine
how to phase out suspended sentences in Tasmania.
In particular, consistent with the government’s election
commitment to phase out suspended sentences and
examine alternative sentencing options, the following
Terms of Reference were given to the Council:
1.

Examine Tasmania’s current use of suspended
sentences of imprisonment for adults and young
offenders including:
(a) the frequency with which they are used;
(b) the offences for which they are used;
(c) the length of sentences;
(d) breach rates;
(e) sentencing practices on breach; and
(f)

recidivism rates including where reoffending
does not result in a breach;

2.

Examine Tasmania’s current use of other sentencing
options including actual terms of imprisonment,
community-based orders and conditional release
orders and the possible effect on them of the
abolition of suspended sentences;

3.

Research legislative approaches to suspended
sentencing options in other jurisdictions in
Australia and overseas, including an analysis of
(and commentary on any published statistics on)
suspended sentences and breaches and of the
effect of the abolition of suspended sentences on
imprisonment numbers;

4.

Investigate the range, adequacy and cost of
alternative sentencing options such as, but not
limited to, home detention, intensive correction or
supervision, deferred sentencing, restorative and
therapeutic options;
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5.

Explore approaches to phase out Tasmania’s
existing sentencing option of suspended sentences
including transitional arrangements and discuss the
possible effect of this on imprisonment numbers;

6.

Provide recommendations for any necessary
sentencing reforms consequent on the abolition of
suspended sentences;

7.

Any other sentencing reform matters the SAC
considers relevant to the Terms of Reference; and

8.

Consult with key stakeholders including, but
not limited to, members of the judiciary, the
legal profession, victims of crime and the wider
community in relation to alternative sentencing
options.

WHAT IS A SUSPENDED SENTENCE?
In Tasmania, a court can impose a term of imprisonment
and then can either fully or partly suspend the
sentence under the Sentencing Act 1997 (Tas) s 7(b).
A suspended sentence is a sentence of imprisonment
that is not executed at the time when it is imposed by
the court. A fully suspended sentence (FSS) means that
the whole sentence is not activated and the offender
is immediately released into the community. A partly
suspended sentence (PSS) means that the offender
spends a specified period of time in prison before being
released into the community.
Suspended sentences are a contentious sentencing
option. They are viewed variously as either the
penultimate criminal sanction (operating as a sanction
like a ‘sword’ that hangs over an offender’s head as a
threat of future imprisonment if the offender reoffends
or otherwise breaches the sanction) or as in reality no
punishment at all (a ‘butter knife’).
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THE APPROACH OF THE COUNCIL
The Council has limited its discussions to the Terms of
Reference and this report does not necessarily reflect
the views of individual members of the Council as to the
desirability or otherwise of suspended sentences. In view
of the desire of the government to phase out suspended
sentences, the Council’s approach in this reference
has been to consider current sentencing practice in
Tasmania as a means of developing credible intermediate
sentencing options to replace the suspended sentence.
The abolition of suspended sentences creates the
potential for innovative responses to offending and a
reassessment of the traditional notion that a sentence of
imprisonment (suspended or unsuspended) is the only
appropriate response to serious offending.
The Council aims to provide judges and magistrates
with credible and effective sentencing options to fill
the gap left by the abolition of suspended sentences.
However, this presents considerable challenges given
the widespread use of suspended sentences in Tasmania
and judicial support for the sentencing disposition. The
Council is also mindful of community concerns and
expectations about the use of suspended sentences
that have informed government policy. In particular,
the Council recognises concerns in relation to the
perception that offenders ‘walk free’ following the
imposition of a suspended sentence and the fiction that
a suspended sentence is a sentence of imprisonment,
when in reality only a small proportion of offenders who
receive a FSS will be required to serve time in prison.

THE REVIEW PROCESS
In August 2015, the Council released a consultation
paper, Phasing out of Suspended Sentences: Consultation
Paper, which set out the Council’s preliminary views
and draft recommendations, following its deliberations
on the approach to be taken to the phasing out of
suspended sentences in Tasmania and the possible
replacement sanctions. The Consultation Paper set out
52 draft recommendations and the Council invited
submissions on the package of sentencing reforms it had
suggested. In addition, the Council asked for feedback
on its preliminary views and proposals, including any
negative consequences or difficulties that might arise
from the draft recommendations. In response, the
Council received 14 written submissions.
The Council also released a companion document,
Phasing out of Suspended Sentences: Background Paper,
to provide contextual information to inform the phasing
out of suspended sentences and the development of
alternative sentencing options. This report provided a
detailed response to Terms of Reference 1–3,
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including information about the use of suspended
sentences in Tasmania and other comparable
jurisdictions.
The Council also commissioned a report to advise
on the costs of phasing out suspended sentences in
Tasmania. This report was prepared by John Walker,
CEO, John Walker Crime Trends Analysis and Lorana
Bartels, University of Canberra. The report, Exploring the
Costs of Alternatives to Suspended Sentences in Tasmania,
examines alternative sentencing options through the use
of a number of scenarios that might by hypothesised
from the Council’s proposed reforms. This report is
available on the Sentencing Advisory Council website.

TASMANIA’S CURRENT USE OF
SUSPENDED SENTENCES
Term of Reference 1 requires the Council to report on
the current use of suspended sentences of imprisonment
in terms of the frequency with which they are used,
the offences for which they are used, the length of
sentences, breach rates, sentencing practices on breach
and recidivism rates including where reoffending does
not result in a breach. This is addressed in chapter 3 of
the Consultation Paper and of this report and in a more
detailed manner in the Background Paper.
The Council’s analysis found that Tasmania’s use of
suspended sentences is higher than in all other Australian
jurisdictions. In the Supreme Court of Tasmania in
2013–14, 37.9% of offenders received a FSS as their
principal sentence compared with the national average
of 16.7%. In the period 2011 to 30 June 2014, 428 of
all offenders (36.1%) received a FSS and 195 offenders
(16.4%) received a PSS. Similarly, Tasmania’s Magistrates
Court also had the highest use of FSSs in Australia. In
the period 2011 to 30 June 2014, 4352 offenders (8%)
received a FSS and 749 (1.4%) received a PSS.
Suspended sentences (fully and partly) were used for
a range of offences with property offences accounting
for nearly half of suspended sentences imposed in the
Supreme Court, (48.4%) followed by drug offences
(22.5%), non-sexual offences against the person (16.7%)
and sexual offences (6.6%). In the Magistrates Court,
suspended sentences were most commonly imposed for
traffic offences (32.1%) and property offences (31.2%)
followed by other offences3 (23.3%), drug offences
(7.2%) and offences against the person (6.2%).

3

This is a broad category of offences that includes weapons
offences, environment offences, public nuisance and disorder
offences, animal welfare offences, justice procedure offences
and public health and safety offences, see Sentencing
Advisory Council, Tasmania, (TSAC) Phasing Out Suspended
Sentences: Background Paper (2015), Appendix I, J.

Phasing out of Suspended Sentences – Final Report No.6

In the Supreme Court, the median sentence length for
FSSs was six months and for PSSs it was 10 months. In
the Magistrates Court, the median sentence length for
FSSs was two months and for PSSs it was four months.
The Council examined breach rates for FSSs in the
Supreme Court and found that, as at 30 September
2014, 34% of offenders (n=44) had breached their
sentence by committing an imprisonable offence. This
means that nearly two-thirds of offenders (66%) had not
breached their sentence by committing an imprisonable
offence. Over half of offenders who breached their
sentence were subject to breach action (55%) and of
those actioned cases over half were required to serve
a period of imprisonment (42% were activated in full
and 13% were partially activated or a lesser sentence
of imprisonment imposed). Recidivism rates, where
reoffending did not result in a breach of the suspended
sentences, were identical to the breach rates.

TASMANIA’S CURRENT USE OF
OTHER SENTENCING OPTIONS
AND EFFECT ON THESE OPTIONS
AS A RESULT OF ABOLITION OF
SUSPENDED SENTENCES
Term of Reference 2 required the Council to examine
Tasmania’s current use of other sentencing options
including actual imprisonment, community-based
orders and conditional release orders. In addition, the
Council was asked to examine the possible effect on
these orders as a result of the abolition of suspended
sentences. Term of Reference 5 requested that the
Council discuss the possible effect of the phase out
of suspended sentences on imprisonment numbers.
These issues are addressed in chapters 3 and 4 of the
Consultation Paper and of this report and in chapters 3
and 4 of the Background Paper.
In the Supreme Court, in the period 2011–14, 37.2% of
offenders received a prison sentence, 52.5% of offenders
received a suspended sentence and 10.4% of offenders
received a non-custodial order (NCO) (analysed on the
basis of their most serious offence).
In the Magistrates Court, in the period 2011–14
(analysed on the basis of their most serious offence),
2.9% of offenders received a prison sentence, 9.4%
of offenders received a suspended sentence, 4.4% of
offenders received a community service order (CSO),
1.3% of offenders received a probation order, 55.4%

of offenders received a fine, 4% received some other
monetary penalty, 10.9% received a good behaviour
bond (GBB), 1.7% received a licence disqualification4 and
10.1% received a nominal penalty (a conviction only or
dismissal without conviction).
Given the reliance on suspended sentences in Tasmania,
their abolition will have a considerable effect on other
sentencing options. The question remains as to the
likely approach of Tasmanian courts to the sentencing
of those offenders who previously would have received
a suspended sentence — how many offenders will be
sentenced to immediate imprisonment and how many
will receive a NCO? It is difficult to accurately determine
how judicial officers might sentence if suspended
sentences were not available. While a suspended
sentence should only be imposed if a sentence of
immediate imprisonment would be appropriate, other
evidence suggests that some judicial officers impose FSSs
as a form of NCO.
The Council has undertaken modelling in relation to the
possible effect on the use of different sentencing options
following the phasing out of suspended sentences, based
on three different scenarios:
•

Scenario 1 – replacing fully suspended sentences
with equivalent terms of imprisonment;

•

Scenario 2 – replacing fully suspended sentences
with community correction orders (CCOs) of 12
or 24 months (in the Magistrates and Supreme
Court respectively); and

•

Scenario 3 – replacing fully suspended sentences
with alternatives including fines, imprisonment,
CCOs, home detention and treatment orders,
according to the offence type.

In each of these scenarios, it was assumed that PSSs
would be replaced with a combination of a CCO and
imprisonment.
Based on this analysis, both Scenario 1 and 3
hypothesised a substantial increase in the number of
offenders sentenced to imprisonment.
In this context, it is noted that if all of the offenders
in receipt of FSSs in 2013–14 alone received a prison
sentence instead, this would result in 1117 additional
prison admissions, far more than prison and PSSs
combined (n=698). Further, this should be viewed in
light of the prison population in Tasmania, which at

4
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It is noted that the data only show the most serious penalty
imposed and so do not show all the penalties imposed on
an offender. So for example, in relation to driving offences,
in a case where an offender received a fine and a licence
disqualification, the data only show the fine.
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15 December 2015 was 552. This was an increase
from January 2015, when the prison population was
458. The resolution of this issue also has implications
for Community Corrections given that, as at the end
of September 2015, there were 1903 offenders under
supervision.

SUSPENDED SENTENCES IN OTHER
JURISDICTIONS
Term of Reference 3 asked the Council to research
legislative approaches to suspended sentencing options
in other jurisdictions in Australia and overseas, including
an analysis of suspended sentences and breaches of such
sentences (and commentary on any published statistics)
and of the effect of the abolition of suspended sentences
on imprisonment numbers. These matters are addressed
in chapters 3 and 4 of the Consultation Paper and of this
report and chapters 3 and 4 of the Background Paper.
The Council’s analysis of the experience of reforming
suspended sentences in other jurisdictions revealed that
a critical factor in the outcome of such reforms was
the influence of the particular legal and political context
on the sentencing practices in the jurisdiction in which
the reforms took place. It found that the abolition of
suspended sentences will affect the use of imprisonment
as a sanction, but not always in ways that are anticipated.
However, once suspended sentences are abolished,
evidence suggests that imprisonment numbers will
significantly rise unless there are credible alternative
intermediate sanctions that judicial officers are prepared
to use as a replacement.

OTHER INTERMEDIATE SANCTIONS
AND RECOMMENDATIONS FOR
SENTENCING REFORMS
Term of Reference 4 required the Council to investigate
the range, adequacy and cost of alternative sentencing
options such as, but not limited to, home detention,
intensive correction or supervision, deferred sentencing,
restorative and therapeutic options. The Council has
examined higher-level intermediate sentencing options
available in other jurisdictions. Intermediate sanctions
refer to those sentencing orders that fall between
immediate imprisonment and dismissals, discharges and
adjournment. The Council has examined the following
sentencing options: home detention, periodic detention,
community detention, intensive supervision/correction
type orders and CCOs in chapter 7.
The Council’s approach in developing a sentencing
model to replace suspended sentences in Tasmania has
been not only to consider appropriate intermediate
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sanctions that may replace suspended sentences but also
to examine other sanctions that operate in Tasmania
to determine how those orders might be restructured
to accommodate offenders who previously would have
received a suspended sentence. Accordingly, the Council
has examined the operation of the drug treatment
order, which is a therapeutic sentencing order available
under the Sentencing Act 1997 (Tas) (see chapter 6) and
has considered the current operation of probation and
community service orders and has drawn upon these in
the development of an enhanced CCO (see chapter 7).
The Council also considered possible replacements for
PSSs (see chapter 8) and examined deferred sentencing
(see chapter 9).
Term of Reference 6 required the Council to provide
recommendations for any necessary sentencing reforms
consequent on the abolition of suspended sentences.
In chapters 5 to 9, the Council sets out its approach to a
new sentencing model for Tasmania to accompany the
phasing out of suspended sentences in Tasmania. The
proposed changes would provide the court with the
following sentencing options under the Sentencing Act
1997 (Tas):
•

imprisonment (with or without parole);

•

imprisonment (of up to two years) without parole
combined with a CCO (of up to three years);

•

an alcohol and drug treatment order with a two
year review period;

•

home detention of up to 18 months;

•

a CCO of up to three years with or without a
conviction;

•

rehabilitation program order (only for family
violence offences);

•

a fine with or without a conviction; and

•

an adjourned undertaking, conviction only, or a
dismissal without conviction.

In addition, the court would have power to defer
sentencing an offender for up to 12 months, with a
discretion to adjourn for a longer period where this
is necessary to allow an offender to participate in a
rehabilitation program.
It is the Council’s view that imprisonment combined
with a CCO would serve as an effective replacement for
PSSs in Tasmania.
In view of the likely extent of drug and alcohol use
among offenders who currently receive suspended
sentences, the Council’s view is that for offenders who
are sentenced under the Sentencing Act 1997 (Tas),
Court Mandated Diversion (CMD) should be expanded
to accommodate offenders with a history of alcohol
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abuse and/or illicit drug use where that substance abuse
contributed to an offender’s criminal behaviour. It is also
the Council’s view that the order should available in the
Supreme Court as well as the Magistrates Court. The
Council considers that CMD is an onerous and rigorous
order that should be reserved for serious offending in
circumstances where the principles of sentencing require
a more severe penalty than a CCO with treatment
conditions attached.
The Council also makes recommendations in relation to
the introduction of home detention and an enhanced
community-based order called a CCO.
The Council’s view is that home detention should be
introduced as a sentencing option in Tasmania. Home
detention would not be a substitutional sanction
but would be a sanction in its own right and not an
alternative means of serving a term of imprisonment.
Home detention is an effective sentencing option in
other jurisdictions with high completion rates and low
recidivism rates. It is able to address multiple aims of
sentencing and provides an onerous sentencing order
that both punishes an offender, deters the offender
and others from committing offences and assists in
addressing the offender’s rehabilitative needs.
As indicated, the Council also makes recommendations
in relation to the introduction of a new intermediate
order called the CCO. This order replaces suspended
sentences, and incorporates aspects of the current
community service and probation orders. While the
model proposed by the Council has similarities with the
order that exists in Victoria, it is not an identical order.
The Council’s approach has been to consider sentencing
options that are suitable for the Tasmanian context
and not simply to replicate approaches taken in other
jurisdictions that have different social, political and
judicial contexts. In Tasmania, the CCO would sit below
imprisonment, alcohol and drug treatment orders
(CMD) and home detention and above a fine. It would
not be a substitutional sanction but would be a sanction
in its own right and not an alternative means of serving
a term of imprisonment. It would be an enhanced
probation and CSO that allows the court to impose a
range of conditions on an offender directed towards
reducing the likelihood of reoffending, punishing the
offender and protecting the community.
Consistent with the Council’s view that sentencers
should have maximum flexibility to address the
offender and the offence, the Council’s view is that
a wide range of conditions should be available under
a CCO. Accordingly, under the proposed CCO it
will be possible for the court to make an order that
contains only core conditions, which would be akin to
a suspended sentence with the only condition being
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that the offender not commit an imprisonable offence.
However, the CCO with core conditions is more
onerous for an offender given the restrictions and
reporting requirements and so addresses the concerns
that arose in relation to a suspended sentence that
the offender ‘walks free’ with no consequences unless
the offender commits another offence. In addition, the
Council’s view is that breach of a CCO should have
serious consequences. There needs to be a robust
administrative procedure in place in relation to recording
breaches (even if those breaches are not actioned) and
there should be a clear process for making an application
to the court in cases where an offender has committed
an imprisonable offence or a serious breach (or multiple
minor breaches) of other conditions of a CCO.
It is the Council’s view that greater use could be
made of fines in combination with CCOs as a means
to increase the punitive component of the sanction.
This would be particularly appropriate if an offender
was sentenced to a ‘core conditions’ only CCO. In
expressing this view, the Council is mindful of the
problem of the unequal impact of fines. In imposing a
fine, while the court can take into account an offender’s
inability to pay, there is currently no power to increase
a fine on the grounds of the affluence of an offender
and this means that the fine has unequal impact.
Accordingly, the Council’s recommendation is that the
court should be required to consider the offender’s
financial circumstances, whether this has the effect of
increasing or decreasing the amount of a fine.
In developing these recommendations, the Council’s
approach has been informed by the following principles:
•

imprisonment should only be imposed where the
offending was so serious that neither a fine nor a
community sentence can be justified;

•

intermediate sentencing orders should generally
not be substituted sanctions, that is they should
exist as sentences in their own right rather than
as an alternative means of serving a term of
imprisonment;

•

sentencing orders should be transparent and mean
what they say;

•

courts should have the most flexibility possible to
tailor a sentence to the offence and the offender;

•

community-based sanctions should be available
for a wide range of offending, including where
imprisonment may also have been justified;

•

offenders who previously received FSSs and PSSs
should not necessarily be sentenced to full-time
imprisonment in the absence of suspended
sentence orders but should be considered for
community-based sanctions;
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•

the conditions attached to community-based
orders should be realistic in length and should
(consistent with parsimony and proportionality)
only have the minimum number of conditions
necessary to fulfil the purpose(s) of sentencing;

•

the necessary funding should be made available
to support community-based orders, including
resources for the provision of pre-sentence
reports, judicial monitoring, supervision of
offenders and treatment in the community; and

•

the breach of an order should have serious
consequences but breach should not itself
constitute a separate offence.

The Council has also recommended that the option of
introducing guideline judgments in Tasmania be further
explored. In addition, the Council has recommended
that substantial and meaningful engagement with
all sectors of the community is necessary to build
confidence and support for the sentencing reforms.

TRANSITIONAL ARRANGEMENTS
AND FUNDING
Term of Reference 5 requested that the Council explore
approaches to phase out Tasmania’s existing sentencing
option of suspended sentences including transitional
arrangements.
The Council is aware that the changes suggested in this
report will have considerable resource implications given
that an unconditional suspended sentence is currently
resource neutral.
If the proposed alcohol and drug treatment order is to
be an effective replacement for a suspended sentence,
the necessary funding will need to be provided for
assessment, appropriate drug and alcohol treatment
programs, other programs and services that address
the criminogenic needs of the offenders, as well as the
monitoring of compliance with the conditions (such as
drug and alcohol testing).
There are also resource implications arising from
the introduction of home detention, including the
preparation of pre-sentence reports, the provision of
appropriate support and information to co-residents and
support to offenders. Other barriers to suitability that
need to be addressed are homelessness and substance
abuse. Resources will also be necessary to ensure that
geographical barriers do not preclude home detention
for offenders otherwise assessed as suitable. Surveillance
to ensure compliance is also essential to the credibility of
the order for the judiciary and the community.
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While the Council’s view is that additional resources
will be required for the surveillance of home detainees,
this does not necessarily mean electronic monitoring
for all offenders or for the entire period of the order,
and other effective methods of supervising compliance
should be explored with Community Corrections
and Tasmania Police. However, the Council does
recommend that a feasibility study should be undertaken
in relation to the introduction of electronic monitoring
of offenders sentenced to home detention.
Similarly, all offenders who receive a CCO will require
supervision from Community Corrections and in
cases where special conditions are imposed, there will
need to be appropriate resourcing for pre-sentence
reports, judicial monitoring, programs, treatment, testing
and monitoring of curfew and exclusion conditions.
The increase in resources extends both to increase
in demand for services and also to the ongoing
development of the skills and capacity of workers
involved in the delivery of programs and treatments.
In relation to deferred sentencing, the Council is also
mindful of concerns raised in relation to the potential
for disadvantaged offenders to be further marginalised
as a result of a lack of resources to access rehabilitation
services. Accordingly, its preliminary recommendation is
that appropriate supports and services be made available
for offenders who require financial assistance to access
such services.
It is the Council’s strongly held view that the success
(or failure) of any sentencing reform will be dependent
on any new sanction being properly funded. In view of
this, the Council has examined the possible resource
implications of the recommendations outlined in this
report. In terms of costs, the modelling conducted on
behalf of the Council found that:
•

Scenario 1, replacing fully suspended sentences
with equivalent terms of imprisonment, would cost
around $50.9 million per annum;

•

Scenario 2, replacing fully suspended sentences
with CCOs of 12 or 24 months, would cost
around $34.0 million per annum; and

•

Scenario 3, replacing fully suspended sentences
with alternatives including fines, imprisonment,
CCOs, home detention and treatment orders,
according to the offence type, would cost around
$30.6 million per annum.

There is also a need to consider the additional resources
that will be required in the courts, prosecution
and defence services, as well as non-government
organisations that will have an increased workload with
the introduction of the new sentencing orders.
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The Council aims to develop new sanctions that
from their introduction are accepted by the courts as
substitutes for the suspended sentence, and makes
recommendations in relation to the implementation
(and monitoring) of these sanctions to ensure that this is
the case. Accordingly, the Council’s recommendation is
that there needs to be an appropriate transition period.
The Council strongly suggests that there must be a long
phase-in period for the reforms suggested in this report,
during which time any new sentencing option introduced
should operate in conjunction with the suspended
sentence. The Council’s view is that the use, operation
and resource implications of any new sanction needs
to be carefully monitored, analysed and understood to
allow any unintended consequences of the reforms to
be identified and addressed. A long phase-in period will
also allow time to plan the change process, to assess
and develop the necessary infrastructure and services,
and to obtain the necessary human and financial
resources to ensure that the reforms can be successfully
implemented. A significant transition period is also
necessary to allow courts, service providers, government
agencies and the community to develop confidence in
the new orders. The Council’s view is that a transition
period (where the new sanctions and suspended
sentences operate side by side) of at least five years is
appropriate for these purposes.
During the phase-in period, the Council considers that
no substantive changes are required to the current
provisions of the Sentencing Act 1997 (Tas) that relate
to the operation of suspended sentences. Based on
the research undertaken by the Council examining the
use of suspended sentences in Tasmania, the Council’s
view is that FSSs are not being used inappropriately
for serious crimes in Tasmania. In addition, the Council
recognises the complexity of the sentencing process
and the need for the court to impose an appropriate
sentence means that even in relation to serious
offences (such as manslaughter) there may be significant
personal mitigating factors (such as in a euthanasia case).
Accordingly, as part of the transitional arrangements,
restrictions should not be placed on the offence
categories for which FSSs can be imposed.
While the Council considers that suspended sentences
should operate along side the CCO during the transition
period, given that the CCO replicates many features
of probation and the CSO, it is the Council’s view that
these orders should be replaced by the CCO from its
introduction.

Executive Summary
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Recommendations
Recommendations 1 – 4

(see [1.4])

Transitional arrangements
1.

There should be a transition period of at least five
years during which time suspended sentences and
any new sanctions should operate concurrently.

2.

There needs to be ongoing monitoring and analysis
of the use of suspended sentences, the use and
effectiveness of new sanctions and the resource
implications of the sentencing reforms.

3.

Substantial and meaningful engagement with all
sectors of the community is necessary to build
confidence and support for the sentencing reforms.

4.

The option of introducing guideline judgments in
Tasmania should be explored further.

Recommendation 5

(see [3.3.1])

7.

CMD orders should available in the Supreme Court
as well as the Magistrates Court.

8.

CMD should be reserved for serious offending in
circumstances where the principles of sentencing
require a more severe penalty than a CCO with
treatment conditions attached.

9.

The following changes should be made to Part
3A of the Sentencing Act 1997 (Tas) to expand its
operation and allow it to function as a replacement
(in appropriate cases) for a suspended sentence:
•

allow the order to be made by the Supreme
Court and the Magistrates Court;

•

change the name of the order to alcohol and
drug treatment orders;

•

change the provisions to refer to alcohol
in addition to illicit drug use (where
appropriate);

•

extend the order to all offences, except for
sexual offences. This would mean that the
order would be available where the harm
caused was not minor; and

•

remove the reference in the Sentencing Act
1997 (Tas) s 27B(c)(ii) to suspended sentences
and insert a provision (akin to the Sentencing
Act 1991 (Vic) s 36(2)) to provide that
without limiting when an alcohol and drug
treatment order may be imposed, it may be an
appropriate sentence where, before the ability
of the court to impose a suspended sentence
was abolished, the court may have imposed a
sentence of imprisonment and then suspended
that sentence of imprisonment.

Transitional arrangements
5.

As part of the transitional arrangements, restrictions
should not be placed on the offence categories for
which suspended sentences can be imposed.

Recommendations 6 – 11

(see [6.4])

Alcohol and drug treatment orders
6.

xiv

Court Mandated Diversion (CMD) should be
expanded to accommodate offenders with a history
of alcohol abuse and/or illicit drug use where
that substance abuse contributed to an offender’s
criminal behaviour.

Phasing out of Suspended Sentences – Final Report No.6

10. Funding needs to be provided for the assessment of
offenders, appropriate drug and alcohol treatment
programs, other programs and services that address
the criminogenic needs of the offenders, as well as
the monitoring of compliance with the conditions
(such as drug and alcohol testing) and judicial
monitoring.
11. There needs to be regular monitoring and review
of the CMD program to ensure that it operates
according to best practice principles.

Recommendation 12

(see [7.1])

Nature of intermediate sanction
12. That any replacement intermediate sanction should
be a sentencing option in its own right and should
not be a substitutional order.

Recommendation 13

(see [7.2])

Periodic detention

18. Restrictions that should be imposed are that
home detention should not be used for domestic
violence offences or sexual offences when the
victim is likely to be a co-resident (although
alternative community-based accommodation
for home detention could be used provided that
there were appropriate conditions to protect the
victim). In relation to drug cultivation offences,
the court should not sentence an offender to home
detention in the same home where the offender was
cultivating drugs. In addition, the court should not
impose a home detention order on an offender who
poses a significant risk in terms of committing a
further violent offence.
19. A maximum term of 18 months for home detention
should be specified in the legislation.
20. A home detention order should include as core
conditions that the offender:
•

must not commit another imprisonable
offence;

•

must live only at approved premises;

•

must remain at approved premises for the time
specified in the order except to:

13. Periodic detention should not be introduced in
Tasmania.

(a) seek urgent medical or dental treatment;

Recommendations 14 – 29 (see [7.3.8])

(b) avoid or minimise a serious risk of death
or injury to the offender or any other
person; or
(c) with the approval of a probation officer,
comply with any special condition,
to seek or engage in employment, to
attend training or other rehabilitative or
reintegrative activities or program and for
any other purpose specifically approved
by the probation officer;

Home detention
14. Home detention should be introduced as a
sentencing option in Tasmania.
15. Home detention should not be a substitutional
sanction and should be a sanction in its own right.
16. As a protection against net-widening, there should
be a legislative direction that a home detention
order is only permitted in circumstances where the
court would otherwise have imposed a sentence of
imprisonment (suspended or otherwise) and only
where a less onerous or restrictive sanction would
not satisfy the purposes for which the sentence is
being imposed. It should also be made clear that
the order is appropriate where a suspended sentence
would previously been imposed.
17. There should be very few offence-based restrictions
for home detention. Instead, the court should have
the discretion to impose a home detention order if
such an order is proportionate to the circumstances
of the offence and the offender.

Recommendations

•

accept visits from Community Corrections;

•

submit to searches of approved premises or
things;

•

submit to electronic monitoring if directed;

•

comply with any reasonable directions
including in relation to employment;

•

not consume alcohol or drugs;

•

submit to breath testing, urinalysis and other
test procedures for detecting drug and alcohol
use; and

•

engage in personal development activities or in
counselling or treatment as directed.

xv

21. The following special conditions should be available
in relation to a home detention order:
•

judicial monitoring;

•

conditions in relation to taking prescription
medicine; and

•

any other condition that reduces the likelihood
of reoffending.

22. Legislative direction should be provided that the
imposition of any of the special conditions are
required to reduce a significant risk of reoffending
by the offender that could not be met by core
conditions alone and that the imposition of the
special condition(s) may reduce the likelihood
of further reoffending by the rehabilitation and
reintegration of the offender.
23. There should be a presumption in favour of
resentencing if an offender breaches the order
by committing an offence punishable by
imprisonment, unless exceptional circumstances
exist. The court can also vary the order, confirm the
order or cancel the order or make no further order
if an offender breaches the order by committing an
offence punishable by imprisonment.
24. If an offender is in breach of any of the other
conditions, the court can vary the order, confirm
the order, cancel the order and resentence the
offender or cancel the order and make no further
order.
25. It should not be a separate offence to breach a home
detention order but it is necessary to ensure that
breaches are enforceable beyond the expiration of
the order.
26. The consent of any co-resident should be a
precondition to an offender’s assessment of
suitability for a home detention order. A co-resident
is defined as a person who has a legal right to
occupy the property and is not a licensee. However,
if consent is not provided, the sentence should be
able to be served in some other community-based
accommodation.
27. Resources must be made available to provide
appropriate support and information to co-residents
and also support to offenders.

28. Other barriers to suitability that need to be
addressed are homelessness and substance abuse.
Resources will also be necessary to ensure that
geographical barriers do not preclude home
detention for offenders otherwise assessed as
suitable.
29. While surveillance to ensure compliance is essential
to the credibility of the order for the judiciary and
the community, and additional resources will be
required for the surveillance of home detainees, this
does not necessarily mean electronic monitoring
for all offenders or for the entire period of the
order, and other effective methods of supervising
compliance should be explored with Community
Corrections and Tasmania Police. However, a
feasibility study should be undertaken in relation
to the introduction of electronic monitoring of
offenders sentenced to home detention.

Recommendation 30

(see [7.4])

Community detention orders
30. A community detention order should not be
introduced in Tasmania.

Recommendation 31

(see [7.5.10])

Intensive correction/supervision orders
31. Intensive correction/supervision orders should not
be introduced in Tasmania.

Recommendations 32 – 46 (see [7.6.11])
Community correction order (CCO)
32. A new intermediate sanction called a CCO should
be introduced in Tasmania with a maximum term
of three years.
33. The CCO should not be a substitutional sanction
but should be a sanction in its own right and
not an alternative means of serving a term of
imprisonment.
34. The CCO should sit below imprisonment, alcohol
and drug treatment orders and home detention,
and above a fine.

xvi
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35. The current provisions for probation orders
and community service orders contained in the
Sentencing Act 1997 (Tas) should be repealed
following the introduction of the CCO.
36. The current provisions for suspended sentences
of imprisonment contained in the Sentencing Act
1997 (Tas) should be retained for at least five years
following the introduction of the CCO.
37. Appropriate funding should be made available for
the CCO.

•

a pre-sentence report should be a precondition of a CCO if the court is considering
imposing special conditions on an offender;
however, there should be no need for a presentence report if the court only intends to
impose core conditions;

•

the maximum term of a CCO should be three
years;

•

an order should only contain the minimum
number of conditions consistent with
proportionality, the purposes of sentencing
and the purposes of a CCO.

38. There should be legislative direction that:
•

•
•

•

•

the CCO is an appropriate order where
the court would have imposed a suspended
sentence of imprisonment and that the order
can be used for serious offending;
the overarching principles of the imposition of
the CCO are proportionality and suitability;
the requirement of proportionality requires the
court to first assess the objective nature and
gravity of the offence and the moral culpability
of the offender. The court should then
consider whether, in view of the seriousness
as assessed, imprisonment is the only just
punishment or whether a CCO, either
alone or in conjunction with a sentence of
imprisonment, would satisfy the requirements
of just punishment. Proportionality also
precludes imposing a longer sentence merely
for the purpose of protecting society by
ensuring the treatment for a mental illness or
drug or alcohol addiction;
suitability requires that the court should
ensure that the CCO is carefully tailored to
the circumstances and particular needs of the
offender;
mental illness, drug addition and/or
homelessness do not preclude an offender
from consideration for a CCO. In considering
whether the imposition of a CCO is
appropriate where there may be difficulties
in an offender complying with the order
and its conditions, the court should proceed
on the assumption that any difficulties with
compliance will abate once a treatment process
is underway, although there may be cases
where a CCO will not be appropriate as there
is no realistic prospect of compliance;
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39. The following core conditions should be attached to
a CCO:
•

not commit an offence punishable by
imprisonment;

•

report within one clear working day to a
probation officer at the place specified in the
order;

•

report to a probation officer as required;

•

not leave or stay outside Tasmania without the
permission of a probation officer;

•

comply with reasonable and lawful directions
given by a probation officer;

•

give notification to a probation officer of any
change of address or employment before, or
within two working days after, the change.

40. In addition to the core conditions, the court should
be able to attach any of the following special
conditions:
•

submit to the supervision of a probation
officer;

•

the offender attend educational and other
programs as directed by the court or a
probation officer;

•

the offender undergo assessment and
treatment for alcohol or drug dependency as
directed by a probation officer;

•

the offender submit to testing for alcohol or
drug use as directed by a probation officer;

•

the offender submit to medical, psychological
or psychiatric assessment or treatment as
directed by a probation officer;

•

the offender undertake community service up
to a maximum period of 240 hours;
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•

place and non-association conditions are
imposed on the offender;

•

the offender is subject to judicial monitoring;

•

alcohol exclusion is imposed on the offender;

•

a curfew is imposed on the offender; and

•

such other special conditions as the court
thinks necessary or expedient.

41. A breach of a CCO should have serious
consequences. There needs to be a robust
administrative procedure in place in relation to
recording breaches (even if not actioned) and
there should be a clear process for making an
application to the court in cases where an offender
has committed an imprisonable offence or a serious
breach (or multiple minor breaches) of other
conditions of a CCO.
42. The following powers should be available on breach:

Recommendations 47 and 48 (see [8.1])
Combined imprisonment and community
correction orders as a replacement for
partly suspended sentences (PSS)
47. PSSs should be replaced by the use of a
combination sentencing order of imprisonment of
a term of two years or less and a CCO of up to a
maximum term of three years.
48. There should be a legislative direction that
if the court imposes a combined sentence of
imprisonment and a CCO, then the court must not
impose a non-parole period.

•

confirm the order as originally made;

•

increase the period during which the order has
effect;

Recommendation 49

•

vary the special conditions to which the order
is subject;

Parole as a replacement for PSS

•

cancel the order and deal with the offender for
the offence or offences in respect of which the
order was made in any manner in which the
court could deal with the offender had it just
found the offender guilty of that offence or
those offences; or

•

cancel the order and, if it considers it
appropriate, any other order made by the
court in respect of the offence in respect of
which the CCO was made and deal with the
offender for that offence in any manner in
which the court could deal with the offender
had it just found the offender guilty of that
offence.

43. A breach of a CCO should not be a separate offence
but it is necessary to ensure breaches are enforceable
beyond the expiration of the order.
44. The CCO should be able to be combined with a
rehabilitation program order for family violence
offences, driving disqualification and/or a fine.
45. In imposing a fine, the court should be required
to consider the offender’s financial circumstances,
whether this has the effect of increasing or
decreasing the amount of the fine.

xviii

46. The CCO should be able to be combined with a
term of imprisonment of up to two years (including
pre-sentence detention).

(see [8.2])

49. The parole system should not be used as a
replacement for PSSs.

Recommendations 50 – 55

(see [9.9])

Deferred sentencing
50. Deferred sentencing should be available for
offenders sentenced under the Sentencing Act 1997
(Tas) as well as offenders sentenced under the Youth
Justice Act 1997 (Tas).
51. The maximum period of deferral should be 12
months, with a discretion to adjourn for a longer
period where the offender is or will be participating
in a program aimed at addressing the underlying
causes of offending, if the court is satisfied that —
(a) the defendant has, by participating in, or
agreeing to participate in, the program,
demonstrated a commitment to addressing the
problems underlying his or her offending; and
(b) if the proceedings were not adjourned for such
a period,
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(i)

the defendant would be prevented from
completing, or participating in, the
program; and

(ii) the defendant’s rehabilitation would be
prejudiced.
52. Deferral should be available even if the court is
intending to impose a term of imprisonment.
53. The Council’s view is that the purposes for a
deferral of sentence should be specified in the
legislation. These should include the following:
•

allowing the offender’s capacity for and
prospects of rehabilitation to be assessed;

•

allowing the offender to demonstrate that
rehabilitation has taken place;

•

allowing the offender to participate in a
program or programs aimed at addressing the
underlying causes of the offending;

•

allowing the offender to participate in a
program or programs aimed at addressing the
impact of the offending on the victim; or

•

for any other purpose that the court considers
appropriate having regard to the offender and
the circumstances of the case.

54. Appropriate support and services should be
made available to offenders who require financial
assistance to access rehabilitation services.
55. The court should not be able to impose formal
conditions on an offender as part of the deferral
of sentence. Instead, the court should be able to
adjourn the proceedings, grant the offender bail
under the Bail Act 1994 (Tas) and defer sentencing
until the date specified in the order.

Recommendations

xix

1.

Introduction

1.1 BACKGROUND TO THIS REPORT
In 2013, the Tasmanian Liberal Party made a pre-election commitment to abolish suspended sentences with
a view to ensuring that the ‘community can once again feel safe and that sentencing reflects the gravity of the
crime committed’.5 The Liberal Party indicated that it would instead ‘introduce best practice sentencing options
that provide an opportunity for rehabilitation and represent an appropriate response to the gravity of the crime
committed’.6 Following its election to office in 2014, the Attorney-General requested that the Sentencing Advisory
Council undertake a reference in relation to the phasing out of suspended sentences.

1.2 TERMS OF REFERENCE
Consistent with the government’s election commitment to phase out suspended sentences and examine alternative
sentencing options, the following Terms of Reference were given to the Council:
1.

Examine Tasmania’s current use of suspended sentences of imprisonment for adults and young offenders
including:
(a) the frequency with which they are used;
(b) the offences for which they are used;
(c) the length of sentences;
(d) breach rates;
(e) sentencing practices on breach; and
(f)

recidivism rates including where reoffending does not result in a breach;

2.

Examine Tasmania’s current use of other sentencing options including actual terms of imprisonment,
community-based orders and conditional release orders and the possible effect on them of the abolition of
suspended sentences;

3.

Research legislative approaches to suspended sentencing options in other jurisdictions in Australia and overseas,
including an analysis of (and commentary on any published statistics on) suspended sentences and breaches and
of the effect of the abolition of suspended sentences on imprisonment numbers;

4.

Investigate the range, adequacy and cost of alternative sentencing options such as, but not limited to, home
detention, intensive correction or supervision, deferred sentencing, restorative and therapeutic options;

5

Tasmanian Liberals, Abolishing Suspended Sentences, (nd), 2 <https://www.tas.liberal.org.au/sites/default/files/policy/Abolishing%20
suspended%20sentences.pdf>.
Ibid.
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5.

Explore approaches to phase out Tasmania’s existing sentencing option of suspended sentences including
transitional arrangements and discuss the possible effect of this on imprisonment numbers;

6.

Provide recommendations for any necessary sentencing reforms consequent on the abolition of suspended
sentences;

7.

Any other sentencing reform matters the SAC considers relevant to the Terms of Reference; and

8.

Consult with key stakeholders including, but not limited to, members of the judiciary, the legal profession,
victims of crime and the wider community in relation to alternative sentencing options.

1.3 THE REVIEW PROCESS
In August 2015, the Council released a consultation paper, Phasing out of Suspended Sentences: Consultation
Paper, which set out the Council’s preliminary views and draft recommendations, following its deliberations on
the approach to be taken to the phasing out of suspended sentences in Tasmania and the possible replacement
sanctions. The Consultation Paper set out 52 draft recommendations and the Council invited submissions on
the package of sentencing reforms it had tentatively suggested. In addition, the Council sought feedback on its
preliminary views and proposals, including any negative consequences or difficulties that might arise from the draft
recommendations.
In response, the Council received 14 written submissions. Many of the submissions addressed the retention or
abolition of suspended sentences, with the majority supporting retention of the sentencing option. The Law Society
of Tasmania stressed that it did not support the abolition of suspended sentences. Similarly, Community Legal
Centres, Tasmania (CLC Tas) did not believe that suspended sentences should be phased out. The Department of
Police and Emergency Management (DPEM) indicated that the issue was not with suspended sentences per se, but
with their application, in particular the enforcement of breaches. Concerns about the enforcement of breaches were
also raised in the submissions of Mr Holderness-Roddam and the Uniting Church in Australia, Synod of Victoria and
Tasmania (the Synod).
Responses also provided feedback on the Council’s draft recommendations, which have been taken into account in
the Council’s deliberations in relation to its final recommendations and incorporated into this report.
As well as a consultation paper, the Council also released a companion document, Phasing out of Suspended
Sentences: Background Paper to inform the phasing out of suspended sentences and the development of sentencing
options to replace them. It contained detailed information about the use of suspended sentences in Tasmania and
other comparable jurisdictions.
In addition, the Council commissioned a report to advise on the costs of phasing out suspended sentences in
Tasmania. This report was prepared by John Walker, CEO, John Walker Crime Trends Analysis and Lorana Bartels,
University of Canberra. The report, Exploring the Costs of Alternatives to Suspended Sentences in Tasmania, examines
alternative sentencing options through the use of a number of scenarios that might be hypothesised from the
Council’s proposed reforms. While there are a large number of possible scenarios, the modelling focussed on only
three models based on various assumptions regarding the number of suspended sentences currently imposed. The
scenarios are:
•

Scenario 1: Imprisonment for offenders sentenced to fully suspended sentences (FSSs) and imprisonment
combined with a community correction order (CCO) for partly suspended sentences (PSSs) for both the
Supreme Court and the Magistrates Court. The sentence length was determined as the average sentence
length imposed during 2011-14 in the relevant court, taking into account standard practice on parole and
remissions;

•

Scenario 2: In the Supreme Court, a 24 month CCO for FSSs and imprisonment combined with a CCO for
PSSs, and in the Magistrates Court, a 12 month CCO for FSSs and imprisonment combined with a CCO for
PSSs;

•

Scenario 3: In the Supreme Court, for FSSs an assessment was made for each offence as to likely sentencing
practices, based on existing sentencing practices, and for PSSs imprisonment was combined with a CCO. In
the Magistrates Court, for FSSs an assessment was made for each offence as to likely sentencing practices,
based on existing sentencing practices, and for PSSs imprisonment was combined with a CCO.7

7

For more detail see John Walker and Lorana Bartels, Exploring the Costs of Alternatives to Suspended Sentences in Tasmania (2015).
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1.4 THE APPROACH OF THE COUNCIL
The Council has limited its discussions to the Terms of Reference and this report does not necessarily reflect the
views of individual members of the Council as to the desirability or otherwise of suspended sentences. In view of
the desire of the government to phase out suspended sentences, the Council’s approach in this reference has been
to consider current sentencing practice in Tasmania as a means of developing credible intermediate sentencing
options to replace the suspended sentence. The Probation and Community Corrections Officers’ Association
(PACCOA) expressed the view that there needed to be a broad range of community-based sentencing options and
it ‘did not wish to limit the options available to judicial officers who we regard as best placed to impose the most
appropriate penalties in all the circumstances of individual cases’. Accordingly, PACCOA supported the Council’s
recommendations to expand the range of community-based sentencing options. The Council’s approach to the
development of new sentencing options was based on a view that the abolition of suspended sentences creates
the potential for innovative responses to offending and a reassessment of the traditional notion that a sentence of
imprisonment (suspended or unsuspended) is the only appropriate response to serious offending. In this endeavour,
the Council has drawn encouragement from the recent decision of the Victorian Court of Appeal in Boulton v
The Queen8 that has challenged the notion that imprisonment is the only response to serious offending and has
accepted that a non-custodial sanction (the CCO) can serve the purposes of punishment in a more balanced and
coherent way.9
The Council aims to provide judges and magistrates with credible and effective sentencing options to fill the gap left
by the abolition of suspended sentences. However, this presents considerable challenges, given the widespread use
of suspended sentences in Tasmania and judicial support for the sentencing disposition. Previous research has found
that Tasmanian judicial officers (Supreme Court and Magistrates Court) do not support the abolition of suspended
sentences, with views being expressed that suspended sentences were ‘filling a vital role in the sentencing hierarchy’
with ‘strong support in both courts for their retention’.10 In view of these sentiments, there is likely to be judicial
concern about the abolition of suspended sentences and the use of other sanctions as alternatives to immediate
imprisonment. The Council is also mindful of community concerns and expectations about the use of suspended
sentences that have informed government policy. In particular, the Council recognises concerns in relation to
the perception that offenders ‘walk free’ following the imposition of a suspended sentence and the fiction that a
suspended sentence is a sentence of imprisonment, when in reality only a small proportion of offenders who receive
a FSS will be required to serve time in prison.
The Council’s approach in developing a sentencing model to replace suspended sentences in Tasmania has been
not only to consider appropriate intermediate sanctions that may replace suspended sentences but also to examine
other sanctions that currently operate in Tasmania (in particular the drug treatment order, community service order
(CSO) and probation order) to consider how those orders might be restructured to accommodate offenders
who previously would have received a suspended sentence. Accordingly, in addition to the introduction of a new
intermediate sanction (home detention), the recommendations of the Council also require expansion to the
operation of the drug treatment order and the restructuring of probation and community service orders into an
enhanced CCO.
The Council is aware that the changes suggested in this paper will have considerable resource implications, given
that an unconditional suspended sentence is currently resource neutral. It is the Council’s strongly held view that
the success (or failure) of any sentencing reform will be dependent on any new sanction being properly funded.
The resource implications of the sentencing reforms were also identified in several of the submissions received by
the Council. The Director of Public Prosecutions (DPP) noted that, in addition to the supervision, assessment and
counselling requirements which will require additional resources,
there would [also] be significant pressure on judicial, prosecutorial and defence counsel resources. Sentencing
procedures will become more complicated and take considerably longer than at present, while judges receive reports
and hear submissions on the various options that would apply.11

8
9
10
11

[2014] VSCA 342.
See further discussion at [7.6].
Lorana Bartels, ‘Sword or Feather’: The Use and Utility of Suspended Sentences in Tasmania, (PhD Thesis, University of Tasmania, 2008) 109.
Submission, 28 September 2015, 2.
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The Law Society encouraged the ‘significant commitment at a political and resourcing level … over a significant
period of time to effectively implement [the] recommendations’.12 The Alcohol, Tobacco and other Drugs Council
Tasmania Inc (the ATDC) stressed that its most important comment in relation to the draft recommendations was
that any reforms would only succeed if properly funded. The DPEM submission made it clear that there was every
likelihood that the alternative sentencing options would see a significant rise in the financial and human resources
costs of agencies such as the DPEM and that ‘[r]egardless of which combination of alternative sentencing options
are adopted, [the] DPEM would not support these options, unless they were adequately resourced to cater for
the increased demand on their services’.13 In the submission from CLC Tas (which focused on the expanded Court
Mandated Diversion (CMD) order), the need for a significant injection of funds and resources was acknowledged.
PACCOA also agreed with the Council that the reforms proposed in the Consultation Paper would not be costneutral and that proper resourcing was essential to the success or failure of any new sentencing reforms. In view
of this, the Council examined the possible resource implications of the recommendations outlined in this report,
which are set out in summary in chapter 4 and in detail in the report, Exploring the Costs of Alternatives to Suspended
Sentences in Tasmania.14
The Council’s recommendations in the Consultation Paper were that there needed to be an appropriate transition
period of at least five years, as well as appropriate monitoring of the new sanctions. The Law Society agreed that
there should be at least a five-year transition period with ongoing monitoring, on the basis of the complexity of
the sentencing process and the need to have flexibility to meet any issues that may arise with the new sentencing
options. Similarly, the ATDC also supported the Council’s recommendation that the reforms should be gradual.
PACCOA agreed with the Council’s draft recommendations in respect of transitional arrangements. The Synod
did not support the need for a transition period on the basis that it opposed the abolition of suspended sentences.
However, the Synod did agree that there was a need for ongoing monitoring.
The Council continues to believe that a long phase-in period for the reforms suggested in this report is essential,
during which time any new sentencing option introduced should operate in conjunction with the suspended
sentence. The reforms outlined in this paper make a significant change to the sentencing and management of
offenders. Accordingly, it is the Council’s view that it would be a mistake to abolish suspended sentences before the
use, operation and resource implications of any new sanctions were carefully monitored, analysed and understood.
This phased transition will allow any unintended consequences of the reforms to be identified and addressed. It will
also allow time to plan the transition process, to assess and develop the necessary infrastructure and services, and to
obtain the necessary human and financial resources to ensure that the reforms can be successfully implemented.15
A significant transition period is also necessary to allow courts, service providers, government agencies and the
community to develop confidence in the new orders. Civil Liberties Australia (CLA) highlighted the need for
substantial and meaningful community engagement in relation to the new sentencing options in order to ensure
that they are not misunderstood in the community and to promote the effective operation of the new sentencing
regime. The Council agrees that community engagement to develop confidence in the orders is essential. The
Council’s view is that a transition period (where the new sanctions and suspended sentences operate side by side) of
at least five years is appropriate for these purposes. In this regard, Tasmania can learn from the Victorian experience,
where the hasty abolition of suspended sentences created considerable and ongoing difficulties for the prison system
and community corrections, and ultimately the broader community, and where subsequent legislative reform was
required to ensure that custodial resources were not over-stretched.16
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Submission, 29 September 2015, 1.
Submission, 1 October 2015, 4.
See Walker and Bartels, above n 7.
These features have been identified as preconditions to the successful implementation of sentencing reform and to provide protection
against unintended consequences, see Sentencing Advisory Council, Victoria (VSAC), Suspended Sentences and Intermediate Sentencing
Orders, Final Report Pt 2 (2008) [13.8] referring to the Halliday review (Home Office, UK, Making Punishments Work: Report of a Review
of the Sentencing Framework for England and Wales (2001)).
See [4.2.1].
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As part of the transition process, the DPP highlighted the considerable effect that the abolition of suspended
sentences and the implementation of alternative sentencing options will have on sentencing practice in Tasmania.
The DPP’s view was that it would be:
useful for the Criminal Code to be amended to include guideline judgments so that when an appropriate vehicle occurs
a guideline judgment may be obtained from the Court of Criminal Appeal which will assist all the courts in relation to
these matters. Otherwise it could take a considerable period of time to obtain consistent judicial rulings concerning the
sentencing range and the types of circumstances where it is appropriate to utilise the various sentencing options.

The Council acknowledges the significant change that the new sentencing regime will have on settled sentencing
practice in Tasmania. Accordingly, it has formulated its recommendations with a view to ensuring that the legislative
framework provides clear guidance to the courts in relation to the new sentencing options. However, as the DPP
has observed, there is scope for initial uncertainty and inconsistency in the use of the new sentencing options. The
Council agrees with the DPP that a guideline judgment would be useful in relation to the use of the new sentencing
options and, in this context, notes the clarification recently provided by the Court of Appeal in Victoria in its
guideline judgment relating to an equivalent order.17
Tasmania does not have guideline judgments, nor has the legislature, or any law reform or sentencing advisory body,
released any sentencing guidelines. In contrast, legislative provision for guideline judgments exists in the majority
of Australian jurisdictions.18 Guideline sentences are issued, depending on the jurisdiction, either by the judiciary
(an appellate court) or a sentencing advisory body. In New South Wales, Victoria, South Australia and Western
Australia, the appeal courts have power to issue guideline judgments. In the United Kingdom, the Sentencing Council
has responsibility for writing guidelines, which courts must follow unless it is contrary to the interests of justice to
do so.19 The Council has previously recommended that consideration be given to introducing guideline judgments
in Tasmania in the context of sentencing for sexual offences20 and reiterates its earlier recommendation that the
introduction of guideline judgments should be explored further.

Recommendations
Transitional arrangements

17
18
19
20

1.

There should be a transition period of at least five years during which time suspended sentences and any
new sanctions should operate concurrently.

2.

There needs to be ongoing monitoring and analysis of the use of suspended sentences, the use and
effectiveness of new sanctions and the resource implications of the sentencing reforms.

3.

Substantial and meaningful engagement with all sectors of the community is necessary to build confidence
and support for the sentencing reforms.

4.

The option of introducing guideline judgments in Tasmania should be explored further.

See discussion at [2.6]. See also Sarah Krasnostein, ‘Boulton v The Queen: The Resurrection of Guideline Judgments in Australia?’ (2015)
27 Current Issues in Criminal Justice 41; Lorana Bartels, ‘Sentencing Review 2014-15’ (2015) 39 Criminal Law Journal 326, 336-348.
Sentencing Act 1991 (Vic) s 6AB; Crimes (Sentencing Procedure) Act 1999 (NSW) ss 37 and 37A; Penalties and Sentences Act 1992 (Qld)
Pt 2A; Sentencing Act 1995 (WA) s 143; Criminal Law (Sentencing Act) 1988 (SA) s 29A. See also Krasnostein, above n 17.
Coroners and Justice Act 2009 (UK) s 125(1). See Andrew Ashworth, Sentencing and Criminal Justice (Oxford University Press, 5th ed,
2010) 55–56.
TSAC, Sex Offences Sentencing, Final Report No 4 (2015) Recommendation 3.
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1.5 SCOPE OF THIS REPORT
Chapter 2 sets out the sentencing orders that are currently available in Tasmania for offenders sentenced under
the Sentencing Act 1997 (Tas), including combination orders, and also considers the current sentencing hierarchy in
Tasmania and the concepts of custodial sanctions and intermediate orders.
Chapter 3 provides an overview of the current legal framework that governs the use of suspended sentences in
Tasmania and examines the use of suspended sentences. It provides a comparison with the law in other Australian
jurisdictions, as well as the position in Canada and the United Kingdom. This chapter summarises the more detailed
consideration contained in the Background Paper and is intended to provide brief background information about the
current legal landscape in order to inform the development of sentencing options to replace suspended sentences.
Chapter 4 considers the likely effect of the abolition of suspended sentences on imprisonment numbers and the use
of community-based sanctions in Tasmania and the implications for the Tasmania Prison Service and Community
Corrections. It also details the effect of the abolition of suspended sentences on imprisonment numbers in other
jurisdictions.
Chapter 5 sets out the Council’s approach to a new sentencing model for Tasmania to accompany the phasing out
of suspended sentences in Tasmania.
Chapter 6 examines the operation of the drug treatment order available under s 7(ab) of the Sentencing Act 1997
(Tas) in the Magistrates Court and makes recommendations to expand the order to include drugs and alcohol, as
well as extend the power to make the order to the Supreme Court as well as the Magistrates Court.
Chapter 7 examines higher-level intermediate sentencing options that are available in other Australian jurisdictions as
well as in New Zealand. It also considers reforms that have been proposed in these jurisdictions to improve existing
intermediate sanctions and/or to create new sentencing options. The Council also expresses its view in relation to
sentencing orders that are appropriate to replace FSSs. These are home detention and CCO orders. The Council
also considers the use of combination sentences and concludes that a CCO order used in combination with a fine
provides a sanction with a significant punitive component.
Chapter 8 considers alternatives to PSSs that exist or have been proposed in other jurisdictions, and how they
might operate in the Tasmanian context. The Council’s recommendation is that a combination sentence of
imprisonment (of up to two years) followed by a CCO (of up to three years) be introduced in Tasmania as a
replacement for a PSS. This may also be an appropriate sentencing option in cases of serious offending where a
FSS was previously used.
Chapter 9 considers the power of the court to defer the sentencing of an offender and makes a recommendation
that the power should be available in relation to all offenders in Tasmania.
It is noted that the Council has only examined the phasing out of suspended sentences in the context of the
Sentencing Act 1997 (Tas) and has not considered suspended sentences in the context of Youth Justice Act 1997
(Tas).
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2.

Current sentencing
framework in Tasmania

This chapter sets out the sentencing orders that are currently available in Tasmania (including combination orders)
and also considers the current sentencing hierarchy and the concepts of custodial sanctions and intermediate orders.

2.1 SENTENCING ORDERS IN TASMANIA
The Sentencing Act 1997 (Tas) applies to matters heard in the Supreme Court and the Magistrates Court in relation
to all adult offenders. It does not generally apply to youth offenders,21 unless the youth is dealt with in the Supreme
Court and the court exercises its discretion to sentence the youth under the Sentencing Act 1997 (Tas).22
There are a number of sentencing options available to courts in Tasmania under the Sentencing Act 1997 (Tas). The
commonly used orders are set out in Table 2–1.23
Table 2–1: Sentencing Orders in Tasmania under the Sentencing Act 1997 (Tas)24 25 26 27
Disposition

Description

Imprisonment

The Supreme Court can impose sentences of imprisonment for all crimes. The general
the penalty
(ss 12–23 Sentencing Act 1997 (Tas)) maximum is 21 years’ imprisonment, except for murder and treason, where
is imprisonment for natural life or such other term as the court decides.25
The Supreme Court can also declare that an offender is a dangerous offender, which
results in imprisonment until the offender satisfies the court that he or she is no longer
a danger to the public.
The ability of a magistrate to impose a sentence of imprisonment depends on the
specific penalty provisions for the offence.26 There are also limits on the term of
imprisonment that a magistrate can impose for an indictable offence — a sentence
up to 12 months imprisonment for a first offence and five years for a subsequent
offence.27
The court must record a conviction.

21
22

23
24
25
26
27

Sentencing Act 1997 (Tas) s 5. The authority of a court to make an area restriction order, under the Sentencing Act 1997 (Tas) div 3 pt 9,
applies to offenders regardless of their age or the court hearing the matter.
Sentencing Act 1997 (Tas) s 107. A youth is a person who is aged 10 or more and under the age of 18 at the time that the offence
was committed, Youth Justice Act 1997 (Tas) s 3. Most offences committed by youths are heard in the Magistrates Court (Youth Justice
Division) and the sentencing options and principles that apply are set out in the provisions of the Youth Justice Act 1997 (Tas). Youth
offenders are dealt with in the Supreme Court for ‘prescribed offences’, which are listed offences that vary depending on the age of the
offender, Youth Justice Act 1997 (Tas) ss 3, 161. A youth aged 15 years or older who is charged with an indictable offence that is not a
prescribed offence has the option of having the matter heard by a jury in the Supreme Court, Youth Justice Act 1997 (Tas) s 161(2).
The Sentencing Act 1997 (Tas) also provides the court with the power to order driver disqualification, restitution, compensation, and
area restriction. There are also orders that can be made in relation to a person suffering from a mental illness (assessment, continuing
care, supervision and restriction orders).
This is adapted from the VSAC, Suspended Sentences, Discussion Paper (2005) [1.6].
Criminal Code (Tas) s 389 (general sentence), s 158 (murder), s 56 (treason).
Tasmania Law Reform Institute (TLRI), Sentencing, Final Report No 11 (2008) [3.2.1].
Sentencing Act 1997 (Tas) s 13.
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Disposition

Description

Drug treatment order

There are two parts to a drug treatment order:

(ss 27A–27Y Sentencing Act 1997
(Tas))

1.

a term of imprisonment that is not immediately activated; and

[Magistrates Court only]

2.

a treatment and supervision component.

An offender must agree to the making of the order and to comply with the treatment
and supervision part of the order.
The court must record a conviction.

Suspended sentence of
imprisonment

A term of imprisonment is imposed and then suspended (in whole or in part),
on condition that the offender does not commit another offence punishable by
(ss 24–27 Sentencing Act 1997 (Tas)) imprisonment during the period the order is in force. The court can also impose other
conditions, including community service, supervision and attendance at a rehabilitation
program.
The court must record a conviction.
Community service order
(ss 28–36A Sentencing Act 1997
(Tas))

Community service orders require an offender to perform some work or other
activity in the community under the direction of a probation officer or supervisor. The
maximum number of hours is 240.
The offence must be punishable by imprisonment.
The court must record a conviction.

Probation order
(ss 37–42A Sentencing Act 1997
(Tas))

A probation order requires the offender to be of good behaviour during the period of
the order and to refrain from doing things specified in the order. The order contains
mandatory conditions (such as not committing an offence punishable by imprisonment,
submitting to the supervision of probation officer and reporting to the officer, not
leaving or staying outside Tasmania without permission, complying with the directions
of the probation officer and reporting change of address or employment). It may
also contain special conditions in relation to educational programs, assessment and
treatment for alcohol or drug dependency, submission to testing for drugs and alcohol,
and submission to medical, psychological or psychiatric assessment or treatment.
The maximum term of the order is three years.
This order can be imposed with or without a recorded conviction.

Fine

A fine is a sum of money payable by an offender under an order of a court made on
(ss 43–53 Sentencing Act 1997 (Tas)) the offender being convicted of an offence.
The court must record a conviction.28
Rehabilitation program order
(s 54A Sentencing Act 1997 (Tas))
[family violence offences]

A rehabilitation treatment order is an order to attend and participate in a rehabilitation
program. This is a structured treatment program designed to reduce the likelihood of a
person who has committed a family violence offence reoffending.
This order can be imposed with or without a recorded conviction.

An adjournment with an undertaking Release (unsupervised) with conditions relating to good behaviour.
(s 7(f) order)
The term cannot exceed 60 months.
(ss 58–64 Sentencing Act 1997 (Tas))
Conviction only

The court can record a conviction and order the discharge of the offender.

(ss 58, 64 Sentencing Act 1997 (Tas))
Dismissal without conviction

The court cannot record a conviction and dismisses the charge for the offence.

(ss 58, 63–64 Sentencing Act 1997
(Tas))
28

28

8

TSAC has recommended that the court have the power to impose a fine without recording a conviction, Non-conviction Sentences: Not
Recording a Conviction as a Sentencing Option’, Final Report (2014), Recommendation 30.
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2.2 COMBINATION ORDERS
Under s 8 of the Sentencing Act 1997 (Tas), the court has the power to combine a number of sentencing orders.
For example, a court can impose a suspended sentence and combine it with a CSO, a probation order, a fine, a
rehabilitation program order and/or a driving disqualification order. The range of combination orders is set out in
Table 2–2.
Table 2–2: Combination Orders in Tasmania under the Sentencing Act 1997 (Tas)
Disposition

Combination orders

Imprisonment

Community service order (if offender is 18 or over)

(s 8(1) Sentencing Act 1997 (Tas))

Probation order (if offender is 18 or over)
Fine
Rehabilitation program order
Driving disqualification order

Community service order

Probation order

(s 8(2) Sentencing Act 1997 (Tas))

Fine
Rehabilitation program order
Driving disqualification order

Probation order (if a conviction is
recorded)

Fine

(s 8(3) Sentencing Act 1997 (Tas))

Driving disqualification order

Rehabilitation program order

Fine

Rehabilitation program order

(s 8(4) Sentencing Act 1997 (Tas))

Driving disqualification order

2.3 HIERARCHY OF SENTENCING ORDERS
Unlike the position in some other jurisdictions,29 the Sentencing Act 1997 (Tas) does not expressly create a hierarchy
of sentencing orders that sets out the relative severity of sentences.30 Section 7 does, however, set out the
sentencing orders in descending order of severity from imprisonment to discharge.31 A suspended sentence is the
penultimate sanction — sitting below actual imprisonment and above a CSO in the sentencing hierarchy.32
The principle of parsimony (that the court should only impose the least severe sanction that is consistent with
the purposes of the legislation) is also not legislatively prescribed in Tasmania, and neither is the principle that
imprisonment should be used as a sanction of last resort.33 However, parsimony and restraint in the use of
imprisonment remain principles of common law relevant to the exercise of the sentencing discretion.34
The Council’s view is that imprisonment should continue to be a sanction of last resort and that the reforms to
sentencing in Tasmania should be guided by the principle that imprisonment should only be used when no other
sanction is appropriate.

29
30
31
32
33

34

See for example, Sentencing Act 1991 (Vic) s 5(3), (4), (4B), (4C), (5), (6), (7).
Bartels, above n 10, 7.
Mirko Bagaric and Richard Edney, Sentencing in Australia, (Thomson Reuters, 2nd ed, 2014) fn 12. The hierarchy is recognised by the
TLRI, above n 26, [3.7.1], [3.8.1], [3.9.1], [3.10.1].
Lorana Bartels, ‘The Use of Suspended Sentences in Australia: Unsheathing the Sword of Damocles’ (2007) Criminal Law Journal 113,
114.
The TLRI has recommended that the principle of restraint in the use of imprisonment should be enacted: TLRI, above n 26,
Recommendation 2. Note that some commentators observe that s 12(2) of the Sentencing Act 1997 (Tas) provides that ‘where the
punishment for an offence is only provided for as imprisonment a sentencing court may nevertheless impose a non-custodial sentence if
the court “considers that the justice of the case will be better met” through the imposition of such a penalty’: Bagaric and Edney, above
n 31, [12.10].
Kate Warner, Sentencing in Tasmania (Federation Press, 2nd ed, 2002) [3.301]–[3.301], [9.118]–[9.119]; TLRI, above n 26, [3.2.15]–
[3.2.18].
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2.4 CUSTODIAL/NON-CUSTODIAL ORDERS
Under the Sentencing Act 1997 (Tas), a distinction can be made between custodial and non-custodial sentencing
orders. Custodial orders include imprisonment, drug treatment orders and suspended sentences. Non-custodial
orders (NCOs) include CSOs, probation orders, fines, rehabilitation program orders, conditional adjournment,
discharge and dismissal.
In the context of suspended sentences, as noted by the Victorian Sentencing Advisory Council (VSAC), the ‘use of
the term “custodial” may be seen by some as misleading’, given that a person who receives a suspended sentence
may not spend any time in prison.35 However, formally, a suspended sentence is a sentence of imprisonment.36 As
Warner and Spiranovic observed, ‘the legal position is that a suspended sentence is a custodial sentence. It is not
merely another non-custodial sentencing option; rather it is the penultimate penalty known to law’.37 Community
dissatisfaction with suspended sentences has been attributed, in part, to the mismatch between judicial perception
of the suspended sentence as a serious punishment and community perception that the offender has ‘walked free’
without punishment.38 This accords with the media portrayal of suspended sentences that present the offender as
having received a sentence less than they deserved — for example, that the offender was ‘let-off’, ‘walked free’ or
‘avoided’ prison.39
In developing alternative sanctions to replace the suspended sentence, the Council’s view is that there should be
greater transparency in sentencing to ensure public acceptance of alternatives to imprisonment. Recent Tasmanian
research that examined public opinion on sentencing by surveying the views of jurors found public acceptance of
the appropriateness of keeping some offenders out of prison. Contrary to the commonly held assumption that
the public are dissatisfied with suspended sentences, Warner and Spiranovic found that ‘overall [results] from the
jury surveys suggest that informed members of the public have a much greater acceptance of wholly suspended
sentences than has generally been assumed’.40 This finding was confirmed in face-to-face interviews with jurors,
where jurors ‘were prepared to endorse a wholly suspended sentence in a wide variety of cases, including for violent
offences where the offender had prior convictions … and in a family violence case’.41 However, in the interviews, it
was apparent that acceptance of a suspended sentence was based on a view that the juror did not want to send the
particular offender to prison rather than any attachment to the ‘intrinsic value of suspended sentences’.42 Warner and
Spiranovic suggest that the desire of the jurors to avoid sending an offender to prison ‘can be read as support for
non-custodial alternatives to imprisonment rather than specifically for wholly suspended sentences’.43 They suggest
that this purpose may be better served by an ‘enhanced intermediate sanction … which is more transparent and less
likely to attract the criticism that a suspended sentence is a “let off”, not a real punishment and not in any meaningful
sense a substitute for a term of imprisonment’.44 The Council shares the view that any new intermediate sanction
should not be a ‘prison’ sentence that does not involve serving time in prison.
35
36
37
38

39

40
41
42
43
44
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VSAC, above n 24, [1.8] fn 9. However, the concept of ‘custody’ is broader than ‘imprisonment’ as it covers both actual custody
(imprisonment) and notional custody (in the custody of the state in the community), Arie Freiberg, Fox and Freiberg’s Sentencing: State
and Federal Law in Victoria (Thomson, 3rd ed, 2014) [12.05].
Sentencing Act 1997 (Tas), s 25(1). See also Bartels, above n 32.
Kate Warner and Caroline Spiranovic, ‘Jurors’ Views of Suspended Sentences’ (2014) 47 Australian and New Zealand Journal of
Criminology 141, 142.
See Leslie Sebba and Gad Nathan, ‘Further Exploration in the Scaling of Penalties’ (1984) 24 British Journal of Criminology 221; Nigel
Walker and Catherine Marsh, ‘Does the Severity of Sentences Affect Public Disapproval?’ in Nigel Walker and Mike Hough (eds), Public
Attitudes to Sentencing: Surveys from Five Countries (Aldershot, 1988), 60 cited in Warner and Spiranovic, ibid 142, 157; Jenny Pearson
and Associates, Review of Community-based Offender Programs, Final Report (Justice Strategy Unit, Attorney-General’s Department,
South Australia, 1999) cited in Arie Freiberg, Pathways to Justice: Sentencing Review 2002 (Department of Justice, 2002) fn 139; VSAC,
Suspended Sentences, Interim Report (2005) [2.3], [2.7]; Arie Freiberg and Victoria Moore, ‘Disbelieving Suspense: Suspended Sentences
of Imprisonment and Public Confidence in the Criminal Justice System’ (2009) 42 Australian and New Zealand Journal of Criminology 101,
105–106.
VSAC, above n 24, [7.4]. For example, Cameron Whiteley, ‘Man Escapes Jail for Attack’ The Advocate, 15 February 2013; David Killick,
‘Football Player Avoids Jail Time’ The Mercury, 25 April 2013; Cameron Whiteley, ‘Victim Dismayed at Culprit’s “Slap on Wrist” for
Burning Car’, The Advocate, 26 April 2013; Michelle Paine, ‘Underage Sex man Avoids Prison’, The Mercury, Wednesday, 29 May
2013; Patrick Billings, “Let-off for Rip-off Merchant’, The Examiner, 12 November 2013; Caroline Tang, ‘Another Suspended Sentence
after Breach’, The Examiner, 1 August 2014; Michelle Paine, ‘Pregnant Mum Avoids Jail for Knife Attack’ The Mercury, 15 August 2014;
Caroline Tang, ‘Another “Last Chance” for Community Service’, The Examiner 11 October 2014. These articles were located using the
Newsbank Database. See also Freiberg, above n 38, 120.
Warner and Spiranovic, above n 37, 155.
Ibid.
Ibid 157.
Ibid 156.
Ibid 157.
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2.5 INTERMEDIATE SANCTIONS
Suspended sentences are a form of intermediate sanction. Although the precise scope of ‘intermediate sanction’ is
uncertain,45 VSAC states that such sanctions ‘can generally be understood to be those sentencing orders that fall
between immediate imprisonment and dismissals, discharges and adjournments’.46 Intermediate sanctions can be
broadly categorised into two categories:
(1) ‘substitutional sanctions’, which empower a court on imposing a term of imprisonment to alter the form of
imprisonment (such as suspended sentence orders); and
(2) ‘alternative sanctions’, which are not dependent on a term of imprisonment being imposed, but rather exist as
sentencing orders in their own right.47
In Tasmania, there are currently four intermediate sanctions: drug treatment orders, suspended sentences of
imprisonment, probation and CSOs. Drug treatment orders and suspended sentences are ‘substitutional sanctions’,
as they are dependent on the court imposing a term of imprisonment. Probation orders, CSOs and rehabilitation
program orders are ‘alternative sanctions’.
Since the mid-20th century, a range of intermediate sanctions have been developed in many Western jurisdictions
as a response to concerns about increasing prison populations and the need to better address the rehabilitation
of offenders.48 These sanctions provide the court with graduated sanctions that allow greater flexibility to ‘craft
a sentence that more closely reflects the offender’s criminality, the intended purpose or purposes of sentencing
and the circumstances of the individual offender’.49 Further details about these sentencing options are provided in
chapters 5 to 9, which provide an overview of possible models for alternative intermediate sanctions to replace
fully and partly suspended sentences in Tasmania and contain the Council’s recommendations in relation to these
options.

45
46
47
48
49

Arie Freiberg and Stuart Ross, Sentencing Reform and Penal Change: The Victorian Experience (Federation Press, 1999) 107.
VSAC, above n 15, [3.6].
Ibid [3.7] referring to Freiberg and Ross, above n 45, 108. See Geraldine Mackenzie and Nigel Stobbs, Principles of Sentencing (Federation
Press, 2010) 171.
VSAC, above n 15, [3.11]; Mackenzie and Stobbs, above n 47, 161.
VSAC, above n 15.
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3.

Suspended sentences
in Tasmania

This chapter provides an overview of the current legal framework and examines the use of suspended sentences
in Tasmania. This chapter is a summary of the more detailed consideration provided in the Background Paper and is
intended to provide brief background information about the current legal landscape to inform the development of
sentencing options to replace suspended sentences.

3.1 WHAT IS A SUSPENDED SENTENCE?
A suspended sentence is a sentence of imprisonment that is not executed at the time when it is imposed by the
court. A FSS means that the whole sentence is not activated and the offender is immediately released into the
community. A PSS means that the offender spends a specified period of time in prison before being released into
the community. Two key steps are involved in the imposition of a suspended sentence:
•

the imposition of a term of imprisonment; and

•

an order that all or part of the gaol term be held in suspense for a set period (‘the operational period’).50

Conditions may be attached to a suspended sentence.51 If the offender commits another offence punishable by
imprisonment, they will generally be required to serve the term of imprisonment as there is a presumption of
activation of the original sentence on breach. If the offender breaches other conditions of the sentence, the offender
may be required to serve the term of imprisonment. In this way, a suspended sentence has been described as
a ‘Sword of Damocles hanging over the offender’s head’ — it contains the threat of future imprisonment if the
offender reoffends or otherwise breaches the sanction.52 Others have described the suspended sentence as a ‘butter
knife’ in acknowledgment of the reality that if an offender does not reoffend, then there is no punishment.53
The suspended sentence is a contentious sentencing option and, in recent years, many jurisdictions have undertaken
reviews of, and made legislative changes to, its structure and operation. Suspended sentences have been abolished
in New Zealand and Victoria, their abolition recommended in NSW, and their use curtailed in South Australia, the
Northern Territory and Canada.54
In Tasmania, suspended sentences were considered by the Tasmania Law Reform Institute (TLRI) in its 2008
sentencing report55 and by Bartels in her comprehensive analysis of the use and utility of suspended sentences in
Tasmania.56 Both these reviews highlighted difficulties with the current operation of suspended sentences but did
not recommend their abolition. Instead, recommendations were made for reform of the law to improve their
operation. Some of these recommendations, relating to conditions that could attach to a suspended sentence and
the consequences of breaching a suspended sentence, were adopted by the government of the day, with changes to
the Sentencing Act 1997 (Tas) coming into effect in 2011.
50
51
52
53
54
55
56
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3.2 THE PURPOSE OF SUSPENDED SENTENCES
Suspended sentences are linked to principles of specific deterrence, denunciation and rehabilitation.57 Suspended
sentences are ‘seen as having an important place in the sentencing hierarchy for first-time offenders or offenders
with limited criminal histories, who had committed serious offences but who do not require a program intervention
and who have proved themselves to be rehabilitated’.58 These sentiments are evident in the views of Tasmanian
judicial officers, who have affirmed the utility of suspended sentences as a means of achieving justice in individual
cases, in the absence of a broader range of sentencing options.59 Suspended sentences are viewed as a ‘last chance’
for the offender to avoid an immediate custodial sentence.60

3.2.1 SUPPORT FOR SUSPENDED SENTENCES
The following reasons are commonly advanced in support of suspended sentences:
•

they have a symbolic effect. Suspended sentences ‘allow for the seriousness of the offence and/or the
offender’s conduct to be appropriately acknowledged by imposing a sentence of imprisonment, while at the
same time allowing for mercy’;61

•

they provide a useful sentencing option and have an important place in the sentencing hierarchy;

•

they are an effective specific deterrent;

•

they enable offenders to avoid short prison sentences, which is ‘expected to have a protective effect against
re-offending’;62

•

they may reduce the prison population. The effect of the abolition of suspended sentences on imprisonment
numbers is addressed in chapter 4; and

•

they may provide an incentive for offenders to plead guilty.

3.2.2 CRITICISMS OF SUSPENDED SENTENCES
The main criticisms of suspended sentences are that:
•

they do not amount to a ‘real’ punishment and are viewed by the public and offenders as a ‘let-off’;

•

the process for imposing a suspended sentence (deciding that imprisonment is the only suitable penalty and
then not sending the offender to prison) is difficult to apply and illogical;

•

they may also benefit middle-class offenders by double counting factors such as good employment history,
lack of prior offending and stable family background;

•

they cause net-widening, ‘which occurs when sentencers use a more severe sentencing option in lieu of
appropriate more lenient alternatives’.63

•

they violate the proportionality principle.

The Council takes account of the perceived utility of suspended sentences for some offenders and the criticisms that
are directed at them in its recommendations for new alternative intermediate sanctions. In the responses received
to the Consultation Paper, concerns were expressed by DPEM, the Synod, and Mr Holderness-Roddam about the
enforcement of breaches of suspended sentences. As discussed in detail at [7.3.8] and [7.6.11], the Council is mindful
of the need to ensure that rigorous enforcement procedures are in place for any new intermediate sanctions that
are created. The Council also acknowledges the symbolic function of the suspended sentence and the need for
judicial officers to have a serious sanction that denounces the offender’s conduct while not requiring an offender
serve an actual term of imprisonment, in appropriate cases.
57
58
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3.3 THE CURRENT LEGAL FRAMEWORK AND USE OF SUSPENDED
SENTENCES IN TASMANIA
This part briefly considers the current legal framework governing the use of suspended sentences in Tasmania. It also
sets out information in relation to the current use of suspended sentences in Tasmania. This draws upon the more
detailed information set out in the Background Paper.

3.3.1 WHEN CAN A SUSPENDED SENTENCE ORDER BE MADE IN TASMANIA?
Sentencing principles
In Tasmania, a court may ‘record a conviction and order that the offender serve a term of imprisonment that is
wholly or partly suspended’.64 Aside from the restriction that only sentences of imprisonment can be suspended,
there is no legislative test prescribed in the Sentencing Act 1997 (Tas) for the imposition of a suspended sentence.
However, certain principles that guide the exercise of the court’s discretion can be discerned from the interpretation
of the provisions by the courts. The leading authority is the High Court decision in Dinsdale v The Queen,65 which
makes it clear that the court must decide that a sentence of immediate imprisonment is appropriate before it makes
a decision about whether to suspend the sentence. Accordingly, there are two steps involved in making a suspended
sentence order:
(1) a decision to impose a sentence of imprisonment; and
(2) a decision to suspend the operation of the term of imprisonment.66
The decision to impose a sentence of imprisonment is crucial and it follows that a suspended sentence ‘is not
to be regarded in any sense as a half-way house between community service orders and custody’.67 Further, if
courts were strictly following the Dinsdale approach, then it would follow that all offenders who currently receive
a suspended sentence would be sentenced to immediate imprisonment following the abolition of the sentencing
order. However, this is not the reality.68 There is evidence that in Tasmanian courts suspended sentences are being
used as a substitute for non-custodial sentences in some cases and, as Bartels’ interviews with 16 Tasmanian judicial
officers (all six Supreme Court judges and 10 out of 12 magistrates) in 2006–07 revealed, ‘there [was] far from
universal application of the two-step process laid down in Dinsdale’.69 This has implications for the likely approach to
sentencing and the use of actual imprisonment following the abolition of suspended sentences.
In making the decision to suspend a term of imprisonment, the court must take account of all the circumstances of
the offence and the offender.70 In an attempt to identify the factors that were influential in the decision of a judge to
suspend a sentence of imprisonment, Bartels conducted a qualitative analysis of sentencing decisions in the Supreme
Court. She identified 15 factors that were cited in at least 20 of the 351 cases where partly or wholly suspended
sentences were imposed. These were (in descending order of frequency):
•

first offender;

•

employment;

•

drug/alcohol rehabilitation;

•

youth;

64
65
66
67
68
69

70
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•

good character;

•

mental health/intellectual disability/family responsibility;

•

guilty plea;

•

remorse;

•

adverse personal circumstances;

•

supportive relationship;

•

co-operating/informing;

•

degree of participation/parity; and

•

risk of reoffending.71

It was noted that ‘[m]ore than one factor will generally be cited, and it appears to be the intersection of various
factors which ultimately determines the decision to suspend a sentence’.72
It is likely that these factors will remain relevant to the court’s decision to impose a non-custodial sanction (rather
than a term of immediate imprisonment) following the abolition of suspended sentences. The challenge in making
recommendations for new sanctions remains to create new sentencing order/s that can be used for a similar group
of offenders who currently receive a suspended sentence. In this regard, the Council can draw on the experience in
Victoria, where courts initially tended to view the CCO (which was introduced as a replacement for the suspended
sentence) as an imperfect substitute for the FSS. In Victoria, it appeared that in both the Magistrates Court and
the higher courts, CCOs and suspended sentences ‘were still viewed by sentencers as appropriate for different
groups of offenders’.73 This led to an increase in the use of imprisonment as a sanction and a consequent substantial
increase in the prison population.74 In response, Parliament has made it clear that the CCO is an appropriate order
in circumstances where the court would previously have imposed a suspended sentence.75 An examination of
sentencing practice conducted by VSAC following the legislative amendment in Victoria suggests that both the higher
courts (County Court and Supreme Court) and the Magistrates Court are increasingly using CCOs as a replacement
for suspended sentences.76 The Court of Appeal has also set out guidelines for the courts in relation to the use of
the CCO to facilitate its use in the manner intended by Parliament.77
In Tasmania, the Council aims to develop new sanctions that from their introduction are accepted by the courts
as substitutes for the suspended sentence and makes recommendations in relation to the implementation (and
monitoring) of these sanctions with a view to ensuring that this is the case.

Limitations on the power to suspend
Unlike the approach in some jurisdictions,78 the Tasmanian legislation does not impose any restriction on the
availability of a suspended sentence. The Sentencing Act 1997 (Tas) also does not impose any offence-based
restrictions that would prevent suspended sentences being imposed in more serious types of offending.79 Based
on the research undertaken by the Council examining the use of suspended sentences in Tasmania, the Council’s
view is that FSSs are not being used inappropriately for serious crimes in Tasmania. As shown in [3.3.2] and [3.3.3],
suspended sentences are more commonly used for drug and property offences and are used less commonly for
offences against the person. Community concern is usually enlivened when a suspended sentence is imposed in
cases of sexual assault or violent incidents.80 Ultimately, these data indicate that FSSs are not widely used for these
types of offences, although combined they represent approximately a quarter of suspended sentences imposed.
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To an extent, however, this supports the TLRI’s recommendation against introducing offence-based restrictions on
the use of suspended sentences.81
In addition, the Council recognises the complexity of the sentencing process and the need for the court to impose
an appropriate sentence means that even in relation to serious offences (such as manslaughter) there may be
significant personal mitigating factors (such as in a euthanasia case). This was expressly supported by the Law
Society and the Synod. PACCOA also agreed with the Council’s draft recommendations in respect to transitional
arrangements. Accordingly, as part of the transitional arrangements, restrictions should not be placed on the offence
categories for which suspended sentences can be imposed.

Recommendation
Transitional arrangements
5.

As part of the transitional arrangements, restrictions should not be placed on the offence categories for
which suspended sentences can be imposed.

3.3.2 USE OF SUSPENDED SENTENCES
Tasmania’s use of suspended sentences is higher than in all other jurisdictions and this is important for projections
as to what might happen to prison populations following the abolition of suspended sentences in Tasmania. In the
higher courts in Tasmania in 2013–14, Australian Bureau of Statistics (ABS) data show that 37.9% of offenders
received a FSS as their principal sentence, compared with the national average of 16.7%.82 Similarly, in the Magistrates
Court, Tasmania has the highest use of FSSs at the Magistrates Court level in Australia (10.3%) compared with other
jurisdictions — the Northern Territory (5.7%), South Australia (5.6%), the ACT (5.6%), Victoria (4.9%), NSW (4%),
Queensland (2.8%), and Western Australia (2.7%).83
Analysis of local data of offenders sentenced in the Supreme Court between 1 January 2011 and 30 June 2014
found that there were 1186 sentences imposed in respect of 4039 offences committed by 1186 offenders. In this
period, 441 offenders (37.2%) received a prison sentence, 428 offenders (36.1%) received a FSS, 195 offenders
(16.4%) received a PSS and 122 offenders (10.4%) received a non-custodial sanction.84 In the Magistrates Court, in
the same period, there were 114 195 offences for which sentences were imposed in respect of 54 576 offenders.
1589 offenders (2.9%) received a prison sentence, 749 offenders (1.4%) received a PSS, 4352 offenders (8%)
received a FSS, 2388 offenders (4.4%) received a CSO, 717 offenders (1.3%) received a probation order, 30 308
offenders received a fine (55.4%), 2207 offenders (4%) received another monetary penalty, 5932 offenders (10.9%)
received good behaviour bonds (GBB), licence disqualification was imposed on 927 offenders (1.7%) and a nominal
penalty was imposed on 5507 offenders (10.1%).85
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3.3.3 OFFENCES FOR WHICH SUSPENDED SENTENCES ARE IMPOSED
Supreme Court
Offences resulting in suspended sentences
Based on all offences finalised in the Supreme Court between 2011 and 2014 (n=4039), there were 711 PSSs
and 1052 FSSs imposed in the Supreme Court. Non-sexual offences against the person accounted for 16.7% of all
offences for which suspended sentences were imposed, although they accounted for a higher proportion of PSSs
(20.1% vs 14.4%). Sexual offences represented 6.6% of offences for which both PSSs and FSSs were imposed.
Property offences accounted for nearly half of all offences resulting in suspended sentences (48.4%), although
such offences comprised a higher proportion of PSSs than FSSs (59.1% and 41.3% respectively). Drug offences
represented 22.5% of offences for which suspended sentences were imposed, but such offences accounted for a
much higher proportion of offences attracting FSSs (32.6%) than PSSs (7.5%). Finally, other offences accounted for
5.8% of all offences for which suspended sentences were imposed (6.8% of PSSs and 5.2% of FSSs).

Most common offences attracting a suspended sentence
PSSs were imposed in respect of 40 offence types, while FSSs were imposed in relation to 49 offence types.
Collectively, the top 10 offences represented 74.8% of offences resulting in PSSs and 70.3% of offences attracting
FSSs. Accordingly, the likely effect of the proposed abolition of suspended sentences will be determined to a large
extent by the new sentencing practices in respect of these specific offences.
Table 3–1: Top 10 offences attracting suspended sentences
PSS (n=711)

FSS (n=1052)

Offence

% of PSS Offence

% of FSS

1

Serious assault resulting in injury

12.4%

Deal or traffic in illicit drugs — commercial
quantity

14.6%

2

Obtain benefit by deception

12.1%

Serious assault resulting in injury

9.8%

3

Unlawful entry with intent/ burglary etc

10.1%

Obtain benefit by deception

9.0%

4

Dishonest conversion

10.1%

Arson

7.2%

5

Arson

7.7%

Cultivate illicit drugs

6.0%

6

Forgery of documents

5.9%

Dishonest conversion

5.6%

7

Theft from a person (excluding by force)

4.6%

Forgery of documents

4.9%

8

Deal or traffic in illicit drugs — commercial
quantity

4.2%

Possess illicit drugs

4.8%

9

Aggravated robbery

3.8%

Aggravated sexual assault

4.3%

10

Aggravated sexual assault

3.8%

Use illicit drugs

4.1%

Total

74.8%

Total

70.3%

* figures do not sum to total due to rounding
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Offences for which offenders most likely to receive a suspended sentence
Excluding offences where there were fewer than 20 sentences imposed,86 Table 3–2 sets out the 10 offences for
which an offender was most likely to receive a PSS. These offences also accounted for 57.7% of offences resulting in
PSSs and 10.2% of all offences finalised.
PSSs were imposed in respect of 17.6% of all offences (n=711), but were imposed in relation to 56.5% of cases
involving breach of bail (n=13) and 33.5% of burglaries (n=72). Offenders were also disproportionately likely to
receive PSSs for theft from a person (32.7% of such offences resulted in PSSs) and non-aggravated robbery (31.3%).
Of all offences for which PSSs were imposed, serious assault resulting in injury contributed the most to the use of
PSSs (n=88), accounting for 12.4% of all offences attracting such an outcome. As set out below, PSSs were also
imposed in respect of 72 counts of burglary and 72 counts of dishonest conversion, so future sentencing practices
in relation to these offences will also determine the likely impact of the abolition of PSSs as a sentencing option to a
significant extent.
Table 3–2: Offences most likely to result in PSSs
Offence

N (PSS)

N (Total)

% of offences

1

Breach of bail

13

23

56.5%

2

Unlawful entry with intent/burglary etc

72

215

33.5%

3

Theft from a person (excluding by force)

33

101

32.7%

4

Theft of a motor vehicle

27

86

31.4%

5

Non-aggravated robbery

15

48

31.3%

6

Arson

55

209

26.3%

7

Misuse of regulated weapons/explosives

8

34

23.5%

8

Aggravated robbery

27

122

22.1%

9

Serious assault resulting in injury

88

419

21.0%

10

Dishonest conversion

72

381

18.9%

Total for offences most likely to receive PSS

410

1638

25.0%

Total for all PSSs

711

4039

17.6%

Excluding offences where there were fewer than 20 sentences imposed, Table 3–3 sets out the 10 offences for
which an offender was most likely to receive a FSS. These offences also accounted for 47.3% of offences resulting in
FSSs and 12.3% of all offences finalised.
FSSs were imposed in respect of 26% of all offences (n=1052), but were imposed more frequently for drug offences,
which dominated the imposition of FSSs and accounted for 32.6% of offences attracting such an outcome. Further,
the top five offences for which an offender was most likely to receive a FSS as an outcome related to drug matters.
In fact, 69.6% of ‘other illicit drug offences, nec’ 87 resulted in FSSs. This was also the most common outcome for
using illicit drugs (69.4%), cultivating illicit drugs (67.7%), dealing or trafficking in a commercial quantity of illicit drugs
(65.8%) and possessing illicit drugs (56.2%). Of these drug offences, dealing was also the offence which accounted for
by far the largest proportion of FSSs imposed (14.6%; n=154), and so future sentencing practices in relation to this
offence will be strongly determinative of the impact of the proposed abolition of suspended sentences.

86
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Table 3–3: Offences most likely to result in FSS
Offence

N (FSS)

N (Total)

% of offences

1

Other illicit drug offences, nec

32

46

69.6%

2

Use illicit drugs

43

62

69.4%

3

Cultivate illicit drugs

63

93

67.7%

4

Deal or traffic in illicit drugs — commercial quantity

154

234

65.8%

5

Possess illicit drugs

50

89

56.2%

6

Arson

76

209

36.4%

7

Subvert the course of justice

14

39

35.9%

8

Non-aggravated robbery

14

48

29.2%

9

Theft of a motor vehicle

24

86

27.9%

10

Theft from a person (excluding by force)

28

101

27.7%

Total for offences most likely to receive FSS

498

1007

49.5%

Total for all FSSs

1052

4039

26.0%

Magistrates Court
Offences resulting in suspended sentences
Based on all offences for which sentences were imposed in the Magistrates Court in 2011–14 (n=114 195), there
were 6621 offences attracting PSSs and 18 263 attracting FSSs. Offences against the person accounted for 6.2% of
all offences for which suspended sentences were imposed, and represented similar rates for PSSs and FSSs (6.1%
and 6.2%). Offences against property accounted for 31.2% of offences resulting in suspended sentences although
such offences comprised a higher proportion of PSSs than FSSs (38.1% and 28.7% respectively). Conversely, traffic
offences accounted for a similar proportion (32.1%), but these comprised a higher proportion of FSSs rather than
PSSs (35.1% vs 23.9%). Drug offences also accounted for a higher proportion of FSSs (8.2% vs 4.6%), and such
offences accounted for 7.2% of offences resulting in suspended sentences. Finally, almost a quarter of offences
resulting in suspended sentences (23.3%) were imposed for other offences, with such offences representing 27.4% of
offences for which PSSs were imposed and 21.8% of FSSs.

Most common offences attracting a suspended sentence
Table 3–4 presents the 10 most common offences for which PSSs or FSSs were imposed. Collectively, the top
10 offences represented 72.5% and 72.1% of offences for which PSSs and FSSs respectively were imposed in
2011–14. Accordingly, the likely impact of the proposed abolition of suspended sentences will be determined
to a large extent by the new sentencing practices in respect of these offences. In its submission, the Law Society
observed that statistics about matters in the Magistrates Court that attract suspended sentences may be misleading.
This was on the basis that in the majority of cases where someone receives a FSS or a PSS for breach of bail and
registration charges, there will have been a number of offences and the imposition of a global sentence. The Council
acknowledges that global sentencing makes it difficult to predict how the courts will sentence for offences following
the abolition of suspended sentences.88 However, the discussion in this report provides some insights into possible
future sentencing practice based on current practice.

88

In the Background Paper, the Council discussed global sentencing and the respective limitations of analysing sentencing practice according
to both the most serious offence approach and all offences approach: see Appendix B.
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Table 3–4: Top 10 offences attracting suspended sentences
PSS

FSS

Offence

% of PSS Offence

% of FSS

1

Theft from a person (excluding by force)

16.1%

Theft from a person (excluding by force)

13.2%

2

Breach of bail

12.1%

Breach of bail

9.7%

3

Unlawful entry with intent/burglary, break,
enter

7.8%

Drive while licence disqualified, cancelled or
suspended

9.2%

4

Breach of violence order

6.6%

Exceed PCA

9.1%

5

Drive while licence disqualified cancelled or
suspended

6.4%

Registration offences

7.3%

6

Exceed PCA

6.2%

Unlawful entry with intent/burglary, break,
enter

6.0%

7

Registration offences

4.9%

Drive without a licence

4.8%

8

Illegal non-fraudulent trade practices

4.5%

Common assault

4.8%

9

Common assault

4.5%

Possess illicit drug

4.5%

10

Drive without a licence

3.5%

Breach of violence order

3.5%

Total

72.5%

Total

72.1%

There was little difference between the offences for which PSSs and FSSs were most commonly imposed, with
nine out of the 10 offences appearing in both lists. However, possessing an illicit drug appeared as the ninth most
common offence for which FSSs were imposed (4.5% of offences resulting in FSSs) and was not in the PSSs list,
while illegal non-fraudulent trade practices was eighth on the PSSs list (4.5% of PSSs) and not in the FSSs list.
Theft from a person (excluding by force) (hereafter ‘theft from a person’) was the offence for which both forms
of suspended sentence were most commonly imposed, although it represented a higher proportion of PSSs than
FSSs (16.1% vs 13.3%). Breach of bail was the second most common offence for both types of sentence, although
this again accounted for a higher proportion of PSSs (12.1% vs 9.7%). PSSs were more commonly imposed for a
breach of a violence order (6.6% vs 3.5%), while driving while licence disqualified, cancelled or suspended (hereafter
‘drive disqualified’) or exceeding the prescribed content of alcohol (hereafter ‘exceed PCA’) accounted for a larger
proportion of FSSs than PSSs (9.2% vs 6.2% and 9.1% vs 6.2% respectively).

Offences for which offenders most likely to receive a suspended sentence
Excluding offences where there were fewer than 20 sentences imposed overall, Table 3–5 sets out the 10 offences
for which an offender was most likely to receive a PSS. These offences also account for 40.6% of all PSSs imposed.
PSSs accounted for 5.8% of all sentences imposed, but were imposed in 48.1% of child pornography offences.
However, this did not contribute significantly to the number of PSSs overall, as the number of child pornography
cases was quite small (n=27). Offenders were around four times as likely as offenders overall to receive a PSS for
theft of a motor vehicle (imposed in 23.4% of cases), obtain benefit by deception (22.5%) and stalking (22.2%).
Offenders sentenced for burglary received a PSS in 17.7% of cases and this offence contributed significantly to the
number of such sentences imposed (n=517). Offenders were also disproportionately likely to receive a PSS for the
two offences for which such sentences were most commonly imposed, theft from a person (imposed in 12.3% of
such cases) and breach of bail (8.8%).
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Table 3–5: Offences most likely to result in PSSs
Offence

N (PSS)

N (Total)

% PSS

1

Child pornography offences

13

27

48.1%

2

Theft of a motor vehicle

199

851

23.4%

3

Obtain benefit by deception

135

599

22.5%

4

Stalking

6

27

22.2%

5

Non-aggravated sexual assault

11

61

18.0%

6

Burglary

517

2927

17.7%

7

Illegal non-fraudulent trade practices

301

1920

15.7%

8

Criminal intent

7

51

13.7%

9

Theft from a person

1064

8619

12.3%

10

Breach of violence order

434

3573

12.1%

Total

6621

114195

5.8%

FSSs were imposed in relation to 16% of all offences. Excluding offences with fewer than 20 cases, the Table 3–6
sets out the 10 offences for which an offender was most likely to receive such a sentence. These offences represent
23.4% of all FSSs imposed in 2011–14, with two offences alone (burglary and theft from a person) accounting for
19.2% of all FSSs imposed. Two other offences for which an offender was disproportionately likely to receive such
a sentence (albeit not in the top 10 of such sentences) and that contributed significantly to the overall number of
FSSs were drive disqualified (n=1679), which was imposed in 22.4% of sentences for that offence and breach of bail
(n=1771) imposed in 19.6% of sentences for that offence.
Offenders sentenced for the following offences were at least twice as likely to receive FSSs, compared with offenders
overall:
•

non-aggravated sexual assault — imposed in 39.3% of cases;

•

burglary — imposed in 37.3% of cases and, as stated above, a major contributor to the overall number of
FSSs;

•

subverting the course of justice — 36.8%;

•

prison regulation offences — 36.0%; and

•

offences against public order sexual standards — 32.1%.
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Table 3–6: Offences most likely to result in FSSs
Offence

N (FSS)

N (Total)

% FSS

1

Non-aggravated sexual assault

24

61

39.3%

2

Burglary

1092

2927

37.3%

3

Subvert the course of justice

32

87

36.8%

4

Prison regulation offences

9

25

36.0%

5

Offences against public order sexual standards

9

28

32.1%

6

Criminal intent

16

51

31.4%

7

Receive or handle proceeds of crime

310

1052

29.5%

8

Theft from a person

2422

8619

28.1%

9

Driving under the influence of alcohol/other substance

135

491

27.5%

10

Theft of a motor vehicle

233

851

27.4%

Total

18263

114195

16.0%

3.3.4 MAXIMUM TERM AND OPERATIONAL PERIOD
Maximum term
In Tasmania, there are no statutory restrictions on the minimum or maximum term of imprisonment that can be
suspended.
In the research undertaken by the Council, in the Supreme Court only 2% of offenders received FSSs for a period
exceeding 18 months and no such sentences exceeded three years. There were no PSSs imposed in the Supreme
Court for less than three months, while there were only three sentences exceeding three years (1.5%).89 The median
sentence length for FSSs was six months and 10 months for PSSs.
The Council’s analysis of the terms of imprisonment imposed supports the argument that suspended sentences
allow offenders to avoid serving short, but nevertheless deleterious, terms of imprisonment.90 It also suggests that,
in general, courts are suspending sentences for offences at the lower end of the severity scale. This finding also
supports the TLRI’s recommendation that it would be ineffectual and unnecessary to impose a restriction on the
length of sentences that can be suspended.91
In the Magistrates Court, there were no PSSs imposed with sentences longer than two years and only 0.4% of
offenders received FSSs exceeding 18 months.

The operational period
Similarly, there is no statutory limit on the period of time for which a sentence can be suspended (the operational
period). However, courts do not generally impose lengthy operational periods.
The Council’s analysis of the use of suspended sentences in the Supreme Court demonstrates that operational
periods for FSSs ranged from 12 to 60 months, with a median of 24 months.92 The operational period for PSSs
ranged from 12 months to 36 months, with a median of 24 months.
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3.3.5 COMBINATION ORDERS
In Tasmania, suspended sentences can be combined with other sentencing orders, such as community service,
probation, fines, rehabilitation program and/or driving disqualification.93 In Bartels’ analysis of suspended sentences
imposed by the Supreme Court in the period 2002–04, a combination order was made in 60% of PSSs and 68%
of FSSs.94 In relation to FSSs, suspended sentences were most commonly combined with compensation (in 21% of
cases) or community service (20% of cases).95 A FSS was combined with a probation order in 11% of cases. In the
Magistrates Court, a FSS was most commonly combined with a fine (33%) followed by probation (16%) and a CSO
(9%).96 It was not possible to repeat this analysis for all combination sentences for the most recent data over the
entire period. However, data were available in relation to combination sentences in the Supreme Court for 2011
(see below). Data were also available for the combination of suspended sentences and fines. In the Supreme Court,
in the period 2011–14, 49 of the 428 offenders (11%) who received a FSS also had a fine imposed. The fines ranged
from $130 to $340 200 with $1350 being the median fine and $1000 being the most commonly imposed fine. In
the Magistrates Court, in the financial year 2013–14, there were 6496 matters finalised where a FSS was imposed
and in 4% of those cases a fine was also imposed.

3.3.6 CONDITIONS OF SUSPENDED SENTENCE ORDERS
A suspended sentence is subject to a mandatory condition that the offender does not commit another offence
punishable by imprisonment during the operational period.97 In addition, the Sentencing Act 1997 (Tas) s 24(2)
provides that the court may impose any one or more of the following conditions:
•

that the offender perform community service;

•

that the offender is subject to the supervision of a probation officer;

•

that the offender is required to undertake a rehabilitation program;

•

any other conditions as the court considers necessary or expedient.

Any condition imposed can be ‘made subject to any condition as the court considers necessary or expedient’.98
The Council’s analysis found that in the Supreme Court in 2011, the majority of offenders (70%) did not have any
additional order imposed on their suspended sentence, while 15% were subject to a probation order and 20% were
subject to a CSO (multiple additional orders were possible).99

3.3.7 BREACH OF ORDERS
A suspended sentence order can be breached if the offender is found guilty of an imprisonable offence or if the
offender breaches another condition of the suspended sentence.100 Different consequences attach depending on the
nature of the breach. If an offender is found guilty of an imprisonable offence, the Sentencing Act 1997 (Tas) s 27(4B)
creates a presumption that ‘the court must activate the sentence of imprisonment that is held in suspense and order
that the offender serve it’. Section 27(4C) provides the court with other options (partial activation, substituting a
new sentence, varying the conditions on which the sentence was suspended, or making no order) only if the court is
of the opinion that the activation of the original sentence would be unjust. Relevant factors to the issue of whether
such an order would be unjust include:
the offender’s attempts at rehabilitation, the seriousness of the offence giving rise to the breach, whether the offences
are similar in character to that which gave rise to the suspended sentence, and the time lapse from the imposition of
the suspended sentence to when the offences were committed.101

93
94
95
96
97
98
99
100
101

Sentencing Act 1997 (Tas) s 8(1). See also ibid [2.2], [2.4.4].
Bartels, above n 10, 176.
Ibid 177.
Ibid. The data from the Magistrates Court did not disclose the number of compensation orders imposed in combination with suspended
sentences.
Sentencing Act 1997 (Tas) s 24(1). See [3.1]; TSAC, above n 4, [2.4.4].
Sentencing Act 1997 (Tas) s 24(3).
TSAC, above n 4, [2.4.4].
Sentencing Act 1997 (Tas) s 27.
Tanner v Brown [2011] TASSC 59, [94] (Wood J).

3. Suspended sentences in Tasmania

23

These factors need to be assessed in light of ‘the statutory imperative that the sentence be activated unless that
consequence would be unjust’ and that ‘ordinarily a suspended sentence is meant to operate as a last chance’.102 If
the court does not activate the sentence, the court must state the reasons for its decision.103
There is no statutorily enshrined presumption of activation if the offender unreasonably breaches a condition of the
suspended sentence other than by committing a new offence. In this case, the court may activate all or part of the
sentence, impose a substituted sentence, vary the conditions of the suspended sentence or make no order.104
The Council examined breach rates in Tasmania for FSSs imposed in the Supreme Court in 2011 by committing
an imprisonable offence. As at 30 September 2014, 44 of the 128 offenders examined (34%) had breached their
sentence by committing an imprisonable offence.105 This represents a decrease from 41% in Bartels’ study, but
remains higher than in Victoria (28%)106 and NSW (22%).107 It should be noted that nearly two-thirds of offenders
(66%) subject to a FSS were not convicted of an imprisonable offence committed within the operational period
of the sentence. Offenders who received suspended sentences for robbery or violent offences (63% and 55%
respectively) were more likely to breach suspended sentences compared with offenders who received a suspended
sentence for sexual offences (13%) and property offences (0%).108 The Council found that 24 of the 44 offenders
(55%) who breached their suspended sentence by committing an imprisonable offence were subject to breach
action, with breach action being more likely for high frequency offenders and offenders who committed serious
breach offences. Of the 24 actioned cases, 10 (42%) were activated in full and three (13%) partially activated or a
lesser period of imprisonment imposed.109
The failure to activate the sentence in almost half of breach actions suggests that the punitive nature of this
sentencing measure remains somewhat illusory, which may contribute to negative public perceptions of leniency.
However, a stricter presumption would increase the imprisonment rate, as has recently been found to be the case in
NSW, where ‘far from reducing the rate of imprisonment, suspended sentences have increased it’.110 In contrast, in
Tasmania, it would appear that (given the activation rate for breach) suspended sentences currently have the effect
of reducing imprisonment, at least for those offenders who would otherwise have received an immediate custodial
sentence. If FSSs were only imposed in circumstances where an immediate term of imprisonment would be imposed
(which is unlikely), then of the 128 offenders who received a FSS in 2011, 115 were successfully diverted from
prison.
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4.

The effect of abolition of
suspended sentences on
imprisonment numbers and
the use of community-based
sanctions

Term of Reference 2 requires the Council to consider the effect on the use of other sentencing options on the
abolition of suspended sentences and Term of Reference 5 asks the Council to discuss the effect of the abolition of
suspended sentences on imprisonment numbers. Term of Reference 3 asks the Council to research the effect of the
abolition of suspended sentences on imprisonment numbers in other jurisdictions.
This chapter considers the likely effect of the abolition of suspended sentences on imprisonment numbers and
the use of community-based sanctions in Tasmania and the implications for the Tasmania Prison Service and
Community Corrections. This is based on modelling undertaken on behalf of the Council that considered three
possible scenarios that might be hypothesised from the Council’s proposed reforms.111 It also details the effect of the
abolition of suspended sentences on imprisonment numbers in other jurisdictions.

4.1 THE TASMANIAN CONTEXT
In the 2013–14 financial year, 143 offenders were sentenced to suspended sentences in the Supreme Court (53
partly suspended and 90 fully suspended) and the same number of offenders were sentenced to an unsuspended
immediate term of imprisonment as those who received a FSS. In the Magistrates Court, 1349 offenders received
a suspended sentence (232 partly suspended and 1117 fully suspended) and almost two and half times as many
offenders received a FSS as received a sentence of immediate imprisonment (n=466). Once suspended sentences
are abolished, the question remains as to the likely approach of Tasmanian courts to the sentencing of those
offenders — how many offenders will be sentenced to immediate imprisonment and how many will receive a NCO?
The resolution of this issue has clear implications for the Tasmania Prison Service and Community Corrections,
particularly the approach taken in the Magistrates Court given the volume of offenders.
The possible effect on the prison system and Community Corrections has been considered in detail by the Council,
based on an analysis of three possible models of sentencing in the Supreme Court and the Magistrates Court
following the phasing out of suspended sentences.112 The Council observes that it is a complicated matter to
determine the effect of the abolition of suspended sentences on imprisonment numbers, as imprisonment numbers
are likely to be influenced by several factors rather than by a single factor — such as the abolition of suspended
sentences — alone.113 A trend towards more punitive sentencing practices, judicial practice regarding the imposition
of suspended sentences and judicial acceptance of any new sentencing options that replace suspended sentences
will all have an influence on prison numbers following the abolition of suspended sentences. This complexity also
highlights the contradictory nature of the criticisms of suspended sentences; on the one hand, there is the perception
that suspended sentences are too lenient and that offenders avoid appropriate punishment,114 and on the other, the
concern that suspended sentences cause net-widening.115 In addition, the practice in Tasmania of global sentencing
makes it difficult to predict sentencing outcomes for particular offences following the phasing out of suspended
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sentences. Accordingly, the Council acknowledges that a large number of possible scenarios are possible. However,
it considers that the three scenarios used in the modelling reflect outcomes that might be hypothesised from the
Council’s proposed reforms. This approach is also informed by the experience in Victoria following the abolition of
suspended sentences and introduction of CCOs.
The models are as follows:

Scenario 1:
Supreme Court
Previous Sentence

Revised Sentence

Fully Suspended Sentence

Imprisonment with or without parole, the length being determined as the average sentence
length imposed during 2011-14 in the Supreme Court for each offence type, taking into
account standard practices on parole and remissions (as advised by Tasmanian Corrections).

Partly Suspended Sentence

Imprisonment with or without parole, the length being determined as the average sentence
length imposed during 2011-14 in the Supreme Court for the same offences, combined with
a CCO.

Magistrates Court
Previous Sentence

Revised Sentence

Fully Suspended Sentence

Imprisonment with or without parole, the length being determined as the average sentence
length imposed during 2011-14 in the Magistrates Court for each offence type, taking into
account standard practices on parole and remissions (as advised by Tasmanian Corrections).

Partly Suspended Sentence

Imprisonment with or without parole, the length being determined as the average sentence
length imposed during 2011-14 in the Magistrates Court for the same offences, combined
with a CCO.

Scenario 2:
Supreme Court
Previous Sentence

Revised Sentence

Fully Suspended Sentence

A 24-month CCO.

Partly Suspended Sentence

Imprisonment with or without parole, the length being determined as the average sentence
length imposed during 2011-14 in the Supreme Court for similar offences, combined with a
CCO.

Magistrates Court
Previous Sentence

Revised Sentence

Fully Suspended Sentence

A twelve month CCO.

Partly Suspended Sentence

Imprisonment with or without parole, the length being determined as the average sentence
length imposed during 2011-14 in the Magistrates Court for the same offences, combined
with a CCO.
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Scenario 3:
Supreme Court
Previous Sentence

Revised Sentence

Fully Suspended Sentence

An assessment was made for each offence as to likely future sentencing practices, based on
existing sentencing practices. This was the subject of discussion by the Council, which agreed
with the approach and overall spread of sentences.

Partly Suspended Sentence

Imprisonment with or without parole, the length being determined as the average sentence
length imposed during 2011-14 in the Supreme Court for the same offences, combined with
a CCO.

Magistrates Court
Previous Sentence

Revised Sentence

Fully Suspended Sentence

An assessment was made for each offence as to likely future sentencing practices, based on
existing sentencing practices. This was the subject of discussion by the Council, which agreed
with the approach and overall spread of sentences.

Partly Suspended Sentence

Imprisonment with or without parole, the length being determined as the average sentence
length imposed during 2011-14 in the Magistrates Court for the same offences, combined
with a CCO.

Applying the strict approach in Dinsdale (that a suspended sentence should only be imposed in circumstances
where a sentence of imprisonment would be the only appropriate sanction),116 logically all offenders who would
previously have received a suspended sentence will be sentenced to immediate imprisonment following the abolition
of suspended sentences. This is reflected in Scenario 1, where it was assumed that all offenders who previously
received a FSS were sentenced to imprisonment and all offenders who previously received a PSS were sentenced
to imprisonment followed by a CCO. If this were the case, this would have dramatically effected prisoner numbers
in Tasmania with an additional 4780 offenders sentenced to imprisonment in the period 2011 to 2013-14 (428
offenders in the Supreme Court and 4352 offenders in the Magistrates Court).117 In the last financial year, an
additional 1207 offenders who would not have served time in prison would have been sentenced to immediate
imprisonment and 285 offenders who would have served reduced time in prison would be required to serve a
longer sentence of imprisonment.
An increase in the numbers of offenders who are sentenced to imprisonment will have significant implications for the
Tasmania Prison Service, which has an operational capacity of 630 prisoners (across all sections of the prison). The
Risdon Complex has an operational capacity of 303 prisoners, Ron Barwick Minimum Security has an operational
capacity of 202 prisoners and the Mary Hutchinson Women’s Prison has an operational capacity of 46 prisoners.
And, ideally, 10% of operational capacity should be retained in order to effectively manage high-risk behaviours,
association issues (for example, family and gang association issues) and temporary transfers. This is necessary in a
small system as significant pressure points can arise in the management of prisoners.118 As at 15 December 2015,
there were 552 prisoners.119 This is an increase from 7 January 2015 when Tasmania had a prison population of 458
prisoners.120 There were 143 prisoners who were unconvicted awaiting court hearing or trial, one prisoner under
sentence awaiting appeal, eight with no identified legal status and 389 under sentence with no current appeal. There
were 264 prisoners at the Risdon Prison complex, 174 male minimum security prisoners and 48 female prisoners.121
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While the Tasmanian Prison Service is not operating at 100% capacity, it is clearly not able to accommodate a
large influx of prisoners. In addition, there would be a significant resourcing issue to fund the anticipated increase in
prison population. Based on the modelling, Scenario 1 would cost approximately $50 900 000 per annum based on
an annual cost per offender of $121 394 for imprisonment. 122 The budget allocation for the prison service in the
2014–15 budget was $61 000 000.123 Tasmania’s net recurrent expenditure per prisoner per day in 2013–14 was
$332.36.124 However, it is incorrect to assume that each additional prisoner will cost an additional $332 per day.
Most of the operational fixed costs of running a prison system are not dependent on prisoner numbers. The greatest
cost is staffing and these costs do not necessarily fluctuate with the prison population.125 Nevertheless, a substantial
increase in prisoner numbers would have an effect on the cost of operating the Tasmania Prison Service, especially
if new facilities were required to cope with increased demand. Increased prisoner numbers also create the potential
for the negative consequences associated with overcrowding.126
It is also likely that there would be an increase in the number of short sentences of imprisonment if all FSSs were
converted to actual imprisonment. This would raise concerns about exposing offenders to the deleterious effect
of imprisonment without any benefits.127 There are also concerns about increased reoffending (and imprisonment)
given research that has shown that imprisonment is associated with higher rates of recidivism than suspended
sentences and other community-based sanctions.128
Determining the likely effect of prisoner numbers following the abolition of suspended sentences, however, is not
as straightforward as applying Dinsdale. This is recognised in Scenario 3, which makes a more nuanced attempt
to predict future sentencing practice following the phasing out of suspended sentences. This is based on existing
sentencing practices for offenders who received a FSS and includes alternatives such as fines, imprisonment, CCOs,
home detention and treatment orders. Unlike Scenario 1, under Scenario 3 it was not envisaged that all offenders
who currently receive a FSS would receive a sentence of imprisonment. Instead, it was hypothesised that there
would be 359 offenders who would have been sentenced to imprisonment in the period 2011 to 2013-14
(104 in the Supreme Court and 255 in the Magistrates Court).129 It was also hypothesised an additional 260
offenders who previously received a FSS would receive a sentence of imprisonment combined with a CCO
(96 in the Supreme Court and 164 in the Magistrates Court).130 While this involves a smaller increase in prisoner
numbers than presented in Scenario 1, it still represents an additional 619 offenders who would have been
sentenced to imprisonment over the period 2011 to 2013–14, which is a substantial increase relative to the
current prison population.
As indicated, it is likely that a proportion of offenders who currently receive a suspended sentence will receive a
non-custodial sanction following the abolition of suspended sentences and, if there is judicial acceptance of a new
intermediate sanction, this may be a significant proportion of offenders. While Community Corrections is already
involved in the supervision of some offenders who have received a suspended sentence, it is likely that this number
will increase following the abolition of suspended sentences.131 An increase in the number of offenders sentenced
to orders supervised by Community Corrections was hypothesised in Scenarios 2 and 3. In Scenario 2, it was
assumed that offenders who currently receive a FSS would receive a CCO of 12 months (for offenders sentenced
in the Magistrates Court) or 24 months (in the Supreme Court). This would result in 4780 offenders receiving a
CCO based on the period 2011 to 2013–14. There would also be 944 offenders who would have received a term
of imprisonment followed by a CCO. In Scenario 3, in the period 2011 to 2013–14, 30 offenders who previously
would have received a suspended sentence would receive a CMD order, 36 would be sentenced to home
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detention and 753 sentenced to a CCO. There would also be 1204 offenders who would receive a sentence of
imprisonment combined with a CCO. These numbers have significant implications for Community Corrections
when contrasted with its current workload. At the end of September 2015, there were 1903 offenders under
the supervision of Community Corrections in Tasmania.132 As at 1 December 2014, there were 1998 offenders
(444 females and 1554 males) under supervision in relation to 3281 orders.133 Of these orders, 15.8% (517
orders) related to suspended sentences in combination with another community order (probation or community
service).134 The allocation for Community Corrective Services in the 2014–15 budget was $9 477 000135 and the net
recurrent expenditure per community-based offender per day in 2013–14 was $11.77.136 In 2013–14 the offender
to operational staff ratio was 30:7. However, Community Corrections does not have the same contact with all
offenders and allocates its resources based on assessment of risk with low risk offenders having limited contact.137
There has been significant restructuring in Community Corrections in recent years, involving re-profiling of risk
management and staff training, which has led to increased demand for community-based programs as courts have
developed confidence in their effectiveness.138 This is a positive development as it demonstrates the capability of
Community Corrections to deliver effective programs. However, increased demand without allocated funding is
problematic as demand now exceeds the funding available for Community Corrections to offer the programs.139 This
highlights the need for any increase in the workload of Community Corrections as a consequence of the abolition
of suspended sentences to be adequately funded. In terms of estimated costs, Scenarios 2 and 3 represent a cost
of around $34 000 000 and $30 600 000 per annum respectively. This is in contrast to unsupervised suspended
sentences, which are currently cost-neutral.140
In terms of costs, in summary, the modelling conducted on behalf of the Council found that:
•

Scenario 1, replacing fully suspended sentences with equivalent terms of imprisonment, costs around $50.9
million per annum;

•

Scenario 2, replacing fully suspended sentences with CCOs of 12 or 24 months, costs around $34.0 million
per annum; and

•

Scenario 3, replacing fully suspended sentences with alternatives including fines, imprisonment, CCOs, home
detention and treatment orders, according to the offence type, costs around $30.6 million per annum.

4.2 THE EXPERIENCE IN OTHER JURISDICTIONS
In understanding the possible consequences of abolishing suspended sentences on imprisonment numbers in
Tasmania, guidance can also be sought from the experience of other jurisdictions in relation to the effect of
suspended sentences on prisoner numbers, bearing in mind the different legal cultures (and ‘culture[s] of sentencing
behaviour’)141 that exist in each jurisdiction. This can be done by considering the effects on rates of imprisonment
when the sentencing option was abolished.
In recent years, suspended sentences have been abolished in two jurisdictions — Victoria and New Zealand. The
abolition of suspended sentences has also recently been proposed in NSW.
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4.2.1 VICTORIA
In Victoria, suspended sentences were initially abolished in 1958 and were reintroduced in 1986. In 2004, VSAC
commenced a project to examine the use of suspended sentences and provide advice on whether there was a
need for reform.142 In its Final Report — Part 1, released in 2006, VSAC recommended the gradual phase-out
of suspended sentences and the creation of a new range of intermediate orders. The process implemented by
successive governments is set out in Table 4–3:143
Table 4–3: Phasing out of suspended sentences in Victoria
2006

Wholly suspended sentences could only be used for serious offences in ‘exceptional circumstances’ for offences
committed on or after 1 November 2006.

2010

Wholly and partially suspended sentences abolished for serious offences.

2011

Wholly and partially suspended sentences abolished for serious and significant offences for offences committed
on or after 1 May 2011.

2013

Suspended sentences were abolished in the higher courts for any offences committed after 1 September 2013.

2014

Suspended sentences were abolished in the Magistrates Court for offences committed from 1 September 2014.

In addition to the gradual abolition of suspended sentences, a new intermediate sanction (the CCO) was introduced
in January 2012.144
While acknowledging that the removal of suspended sentences could cause prison numbers to increase,145 the initial
prediction of VSAC was that judges would use the new intermediate sanctions and so rates of imprisonment would
not increase substantially:
We are confident that cases which previously may have resulted in a wholly suspended sentence would be adequately
accommodated within the new sentencing framework … without attendant significant increases in the prison
population.146

VSAC stressed that it was not the intention of the proposed reforms for offenders who would have received
suspended sentences to be imprisoned. Rather, it was ‘an attempt to find a more creative solution to address the
principal concerns expressed to [VSAC] by creating a new range of orders that performed substantially the same
function as a suspended sentence and other substitutional sanctions, but in a different form’.147 This is now the
challenge for Tasmania.
Following additional research on the use of suspended sentences, in its Final Report — Part 2, which was completed
in 2008, VSAC stressed the need to delay the abolition of suspended sentences to allow for monitoring of the
operation of the new intermediate order:
While the Council continues to be concerned with what we believe are fundamental flaws with the structure of
suspended sentences, and the impact of suspended sentences on community confidence, we equally believe that any
changes to other intermediate orders should be fully tested before any additional moves are made to restrict further
sentencers’ ability to make this order. To do otherwise would risk increasing the prison population substantially,
resulting in a sharp rise in correctional systems costs.148
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VSAC reiterated this recommendation in its 2010 report and again stressed the need for credible alternatives to
suspended sentences.149 This monitoring and review did not occur, and instead the prison population in Victoria
increased dramatically.
While it is too early to identify the impact on imprisonment numbers from the complete abolition of suspended
sentences in all courts for offences committed after 1 September 2014, it is clear that there has been a significant
increase in Victoria’s prison population in recent years. The Victorian Ombudsman released a report in September
2015 investigating the rehabilitation and reintegration of prisoners, which found that in the four years between 2009
and 2012, the Victorian prison population increased by just under 11%. In the next three years, between 2012 and
2015, the prison population grew by more than 25%.150 The prison population increased from 4350 in June 2009 to
6140 at 8 October 2014.151 The prison population was 6506 as at 11 December 2014152 and stood at 6301 on 5
November 2015. It is predicted that the prison population will be at least 8,300 by June 2019.153 The Ombudsman
identified several reforms — changes to the parole system and bail processes, the phasing out and ultimate abolition
of suspended sentences as contributing to the increase in prison population.154 In addition to the rising prison
population, the report also found that rate of people returning to prison is rising:
Since 2012 there has been a significant increase in the number of prisoners who were in prison as an adult for a second
or subsequent period. In 2013, 51 per cent of all Victorian prisoners had previously served a prison sentence as an
adult. This compares to 48 per cent in 2012.155

The Ombudsman’s report has highlighted that over-crowded prisons (attributed to the abolition of suspended
sentences and changes to the parole system) are affecting the ability to deliver effective rehabilitation programs in
prisons and that this is compounding the problem of rising prison numbers. The Ombudsman concluded that the
‘current system is not sustainable. We are witnessing spiralling numbers of prisoners and higher rates of return than
even before’.156
Research conducted by VSAC also attributes increases in the prison population to ‘a number of factors including
the courts’ increased use of straight imprisonment sentences following the abolition of suspended sentences and
the Adult Parole Board’s lower rate of granting prisoners release on parole’.157 Earlier research conducted by VSAC
found that, between 2004 and 2010, there had been a decline in the use of suspended sentences imposed in the
higher courts and an increase in the number of offenders sentenced to immediate imprisonment.158 This trend
continued in the later data.159 The decline in the use of suspended sentences from late-2011 to mid-2013 was also
initially accompanied by an increase in the use of community sentences, which suggested that community custody
orders were being viewed as a ‘credible alternative to suspended sentences for some offenders’.160 However, from
early 2013, while the use of suspended sentences continued to fall and imprisonment continued to rise, the use of
community corrections orders declined. These contrasting patterns made it difficult to predict the future impact of
the abolition of suspended sentences on the proportion of offenders who are sentenced to an immediate custodial
sentence in the higher courts:
If the pattern evident in 2012, which saw over half of suspended sentences being replaced by CCOs, is extrapolated
into the future, more than half of suspended sentences are likely to move to CCOs. If, however, the pattern evident
in the first half of 2013, which saw the vast majority of suspended sentences being replaced by imprisonment, is
extrapolated, less than half of suspended sentences are likely to move to CCOs.161
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Subsequent analysis by VSAC, published in 2015, sought to assess changes in sentencing practices following the
phasing out of suspended sentences and legislative reform to the CCO framework in September 2014.162 It found
there was an increasing acceptance of CCOs in the higher courts, with suspended sentences being ‘replaced (in
order of magnitude) by CCOs, combined CCO-imprisonment sentences, and imprisonment orders’.163 In contrast, in
the Magistrates Court, earlier research found that while there had been a decline in the use of suspended sentences,
there had not been a corresponding increase in the use of imprisonment as a sanction.164 There had also not been
a move to use CCOs instead of suspended sentences. Initially, VSAC found that there was ‘little evidence of any
shift away from suspended sentences towards CCOs in the Magistrates’ Court’.165 It noted that there had not been
any trend towards the increased use of any other sanction and so suggested that the reduction in the use of the
suspended sentence was likely to be caused by magistrates declining to use the suspended sentence in combination
with other orders.166 The consequences of the abolition of suspended sentences in the Magistrates Court from 1
September 2014 are yet to be determined.167 However, there have been several developments in Victoria that
suggest an expanded operation of the CCO. As a result of apparent judicial reluctance to use CCOs, legislative
amendments were introduced that aimed to increase their use. The 2014 amendments made it clear that the CCO
is an appropriate sentencing option in circumstances that may have previously attracted a suspended sentence of
imprisonment (Sentencing Act 1991 (Vic) s 36(2)) and for cases of more serious offending (Sentencing Act 1991 (Vic)
s 5(4C)).168 The amendments appear to have had some success, as the 2015 VSAC analysis showed that the use
of the CCO increased more than any other sentencing option between January 2013 and December 2014. VSAC
therefore concluded that, as with the higher courts, ‘CCOs along with imprisonment and the combined CCOimprisonment sentence were used in place of suspended sentences in the Magistrates Court’.169 In addition, the
Victorian Court of Appeal, in its landmark decision in Boulton, established greater certainty in relation to the use of
the order and affirmed the appropriateness of the order for offenders who previously would have received a term
of imprisonment.170 The full effect of this judgment has not been examined as yet, but it appears that the changes
may have had some effect as prison numbers appear to have peaked and are now declining.171

4.2.2 NEW SOUTH WALES
As part of its 2013 report on sentencing in NSW, the NSW Law Reform Commission (NSWLRC) recommended
the introduction of a new ‘community detention order’ (CDO) to replace suspended sentences, intensive correction
orders and home detention.172 The new order was considered more appropriately structured to address the
rehabilitative requirements of offenders with complex needs in contrast to the suspended sentence, which often set
these offenders up to fail.173 Consideration was given to the likely sentencing outcomes of the proposed reforms for
offenders who currently receive a suspended sentence and it was
envisage[d] that the majority of offenders … would instead receive a CDO. However, given the net widening effect of
suspended sentences, it might be expected that at least some of these offenders would receive a community correction
order; the strengthened non-custodial order we have proposed in place of CSOs [community service orders] and s 9
bonds [good behaviour bonds].174
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It can be inferred that the Commission did not consider that the abolition of suspended sentences would cause
imprisonment rates to increase. The NSW government has not acted as yet on the recommendations of the
NSWLRC.

4.2.3 NEW ZEALAND
In New Zealand, suspended sentences were only part of the legal landscape for a limited period of time (between
1993 and 30 June 2002). They were abolished as a result of concerns about sentence escalation where offenders
were being imprisoned as a consequence of breach in circumstances where neither the initial offence nor the breach
offence warranted imprisonment.175 The Ministry of Justice expressed the view that while suspended sentences were
‘[d]esigned to reduce the prison population, [they] have actually increased it and there is no evidence to suggest they
are effective as a deterrent or rehabilitative measure’.176
Although it was anticipated that the abolition of suspended sentences would result in a reduction in rates of
imprisonment, initially the abolition of suspended sentences was accompanied by a steady rise in the proportion of
custodial sentences imposed from 8.2% in 2001 to 9.3% in 2006. The Ministry of Justice expressed concern that the
higher proportion of custodial sentences might be attributable to the abolition of suspended sentences.177
As a result of these concerns, the New Zealand government established three new intermediate sanctions in
2007 — home detention as a sentence in its own right and two new community sentences (community detention
and intensive supervision).178 Commentary on trends in sentencing in New Zealand published by the Ministry of
Justice has shown an increased use of home detention, community detention and intensive supervision since their
introduction and has highlighted a decrease in the number of offenders sentenced to imprisonment (down 11% from
2009 (8,992 offenders) to 2011 (8,001 offenders).179 Optimism was expressed that the decline in the number of
people sentenced to imprisonment was set to continue.180 However, as Figure 4–1 shows, though there was a rise in
the imprisonment rate following the abolition of suspended sentences and a reduction following the introduction of
the new community sanctions in 2007, the overall rate of imprisonment for 2013–14 is essentially unchanged from
the rate for 2002–03 (11.6% vs 11.5%).
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Figure 4–1: Adults convicted in New Zealand court by proportion of sentence type (excluding reparation,
disqualification from driving, conviction and discharge and other) — most serious offence fiscal year 2002–03
to 2013–14181
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4.3 SUMMARY
The experience of reforming suspended sentences in other jurisdictions shows that the abolition of suspended
sentences will affect the use of imprisonment as a sanction, but not always in ways that are anticipated. It also shows
the influence of the particular legal and political context on the sentencing practices in the jurisdiction in which the
reforms take place.
In the Tasmanian context, in view of the long history of suspended sentences and their popularity with the judiciary,
the question arises as to the extent to which judicial officers are prepared to use a non-custodial sentencing option
for offenders who would previously have received a custodial sentence (albeit suspended). As Ashworth has
identified, although the threshold for custody is reserved for the most serious offences, a review of case law suggests
that judicial culture may be resistant to change:
judges have a fixed idea that only imprisonment is capable of marking the seriousness of certain offences … [in
circumstances where] conviction combined with a fine or community order or both would surely be proportionate. To
some extent there seems to be an underlying assumption about deterrence in many judgments — the idea that, if the
sentence was not custodial, many people would take advantage and commit these offences.182

Once suspended sentences are abolished, evidence suggests that imprisonment numbers will significantly rise unless
there are credible alternative intermediate sanctions that judicial officers are prepared to use as a replacement.
As discussed elsewhere in this report, a suspended sentence is only to be imposed if a sentence of immediate
imprisonment would be appropriate. Other evidence suggests, however, that some judicial officers impose FSSs as
a form of NCO. It is difficult, therefore, to accurately determine how judicial officers might sentence if suspended
sentences were not available. However, more than twice as many offenders received FSSs as full-time prison
sentences (4352 vs 1589). Even if PSSs are included, only 2338 offenders received prison sentences. A similar
number received CSOs (n=2388), the most severe form of NCO. If all of the offenders in receipt of FSSs in
2013–14 alone received a prison sentence instead, this would result in 1117 additional prison admissions, far more
than prison and PSSs combined (n=698). In this context, it should be noted that the daily average prison population
in Tasmania in December 2014 was 461.183 Hypothetically, even if it were assumed that only half the offenders
who currently receive FSSs would instead receive a prison sentence and the other half would receive a communitybased order this would still mean another 558 offenders admitted to prison, a 121% increase in admissions. It is
acknowledged, however, that most of these sentences would be for relatively short periods.
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5.

A new sentencing
model: overview

In chapters 5 to 9, the Council sets out its approach to a new sentencing model for Tasmania to accompany the
phasing out of suspended sentences in Tasmania. Guided by the approach of VSAC,184 the Council’s approach has
been informed by the following principles:
•

imprisonment should only be imposed where the offending was so serious that neither a fine nor a
community sentence can be justified;185

•

intermediate sentencing orders should generally not be substituted sanctions, that is they should exist as
sentences in their own right rather than as an alternative means of serving a term of imprisonment;

•

sentencing orders should be transparent and mean what they say;

•

courts should have the most flexibility possible to tailor a sentence to the offence and the offender;

•

community-based sanctions should be available for a wide range of offending, including where imprisonment
may also have been justified;

•

offenders who previously received FSSs and PSSs should not necessarily be sentenced to full-time
imprisonment in the absence of suspended sentence orders but should be considered for community-based
sanctions;

•

the conditions attached to community-based orders should be realistic in length and should (consistent
with parsimony and proportionality) only have the minimum number of conditions necessary to fulfil the
purpose(s) of sentencing;

•

the necessary funding needs to be made available to support community-based orders, including resources
for the provision of pre-sentence reports, judicial monitoring, supervision of offenders and treatment in the
community;

•

the breach of an order should have serious consequences but breach should not itself constitute a separate
offence.

5.1 THE NEW SENTENCING HIERARCHY
The Council’s structure is set out in Figure 5–1. Under the proposed changes, a court will have the following
sentencing options available under the Sentencing Act 1997 (Tas):
•

imprisonment (with or without parole);

•

imprisonment up to two years without parole combined with a CCO (of up to three years);

•

an alcohol and drug treatment order (CMD) with a two year review period;

•

home detention of up to 18 months;

•

a CCO of up to three years with or without a conviction;

•

rehabilitation program order (family violence offences);
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•

a fine with or without a conviction;

•

adjourned undertaking, conviction only, dismissal without conviction.

In addition, the court would have power to defer sentencing an offender for up to 12 months.
Further details about these orders are contained in chapters 6 to 9.
Table 5–1: Current and revised hierarchy for adult offenders
CURRENT HIERARCHY

REVISED HIERARCHY
No Change

Imprisonment
Drug treatment order (Magistrates Court only)
Term: 2 year review period.
•

treatment and supervision.

•

sentence of imprisonment.

>

Expanded
Operation

>

Imprisonment
Alcohol and drug treatment order (all courts)
Term: 2 year review period.
•

treatment and supervision.

•

sentence of imprisonment.

Substitutional sanction (unactivated sentence of
imprisonment).

Order can be made in Magistrates Court and
Supreme Court.

Not available for sexual offences or where harm is
caused that is not minor.

Extend to alcohol as well as drugs.

Only used if would have imposed immediate
imprisonment.
Judicial monitoring available — court can give
compliance reward or can cancel the order for
compliance and progress.
Core conditions:

Extend to all offences, except sexual offences. This
would mean that the order would be available where
the harm caused is not minor.
Remove the reference in Sentencing Act 1997 (Tas)
s 27B(c)(ii) to suspended sentences so that it can
operate as a replacement and insert a provision
(akin to Sentencing Act 1991 (Vic) s 36(2)) which
provides that without limiting when an alcohol and
drug treatment order may be imposed, it may be
an appropriate sentence where, before the ability
of the court to impose a suspended sentence was
abolished, the court may have imposed a sentence
of imprisonment and then suspended in whole that
sentence of imprisonment.

•

must not, in Tasmania or elsewhere, commit
another imprisonable offence;

•

must attend the court whenever it directs;

•

must report to a court diversion officer at a
specified place within 2 clear working days after
the order is made;

•

must undergo such treatment for the offender’s
illicit drug use problem as is specified in the order
or from time to time specified by the court;

Core conditions

•

must report to, and accept visits from case
manager or court diversion officers;

Program conditions

•

give the offender’s case manager at least two
clear working days’ notice before any change of
address;

•

must not leave Tasmania except with the
permission, granted either generally or in a
particular case, of the court;

•

must comply with all lawful directions of the court;

•

must comply with all reasonable directions of
the offender’s case manager and court diversion
officers concerning the core conditions and
program conditions of the order.

As with current order expanded to include alcohol as
well as drugs.
As with current order expanded to include alcohol as
well as drugs.
Consequence of breach
As with current order expanded to include alcohol as
well as drugs.

There are additional conditions if offence is a
domestic violence offence: must not commit another
family violence offence; must comply with any family
violence order, interim family violence order or police
family violence order; must attend and undergo
assessment for, and treatment under, rehabilitation
programs as directed by court diversion officers; if
directed to undergo any rehabilitation programs, must
attend and satisfactorily complete those programs and
comply with the reasonable directions of the persons
employed or engaged to conduct them.
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CURRENT HIERARCHY

REVISED HIERARCHY

Program conditions
Court may attach one or more of the following
conditions to the treatment and supervision part of
the order:
•

submit to drug testing as specified in the order;

•

submit to detoxification or other treatment,
whether or not residential in nature, as specified
in the order;

•

attend vocational, educational, employment,
rehabilitation or other programs specified in the
order;

•

submit to medical, psychiatric or psychological
treatment specified in the order;

•

must not associate with persons or classes of
persons specified in the order;

•

must reside at such place, and for such period, as
is specified in the order;

•

must do or not do anything else that the court
considers necessary or appropriate concerning
the offender’s illicit drug use or the personal
factors that the court considers contributed to the
offender’s criminal behaviour.

Consequences of breach
If a court is satisfied that an offender has failed to
comply with a condition of a drug treatment order,
other than by committing an offence punishable by
a term of imprisonment exceeding 12 months, the
court must take one of the following actions:
•

confirm the treatment and supervision part of the
drug treatment order;

•

vary the treatment and supervision part of the
drug treatment order;

•

make an order requiring the offender to perform
up to 20 hours of community work under the
supervision of the offender’s case manager;

•

order that the custodial part of the drug
treatment order is activated for a specified period,
of not less than one day and not more than 7
days, to be served in prison (s 27M(1)).

If the offender commits an offence punishable by
a term of imprisonment exceeding 12 months, the
court must:
•

take one of the actions under s 27M(1) as though
the offender had failed to comply with any other
condition of the order; or

•

cancel the treatment and supervision part of the
order and, after taking into account the extent of
the offender’s compliance with that part, make an
order activating some or all of the custodial part
of the drug treatment order; or
cancel the custodial part of the drug treatment
order and, other than by making an order of
imprisonment, deal with the offender for each
offence in respect of which the drug treatment
order was made in any way in which it could deal
with the offender had it just found the offender
guilty of each such offence.

•
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CURRENT HIERARCHY
Suspended sentence
Max Term: not specified
Term of imprisonment held fully or partly in suspense
for period of order. Court may attach conditions or
combine with other order.
Substitutional sanction.
No offence exclusions.
Core conditions:
Not commit offence punishable by imprisonment.
Special conditions:
•

perform community service;

•

supervision of a probation officer;

•

undertake a rehabilitation program;

•

any other condition as the court considers
necessary or expedient.

Can also be combined with CSO and probation.
Consequence of breach:
Guilty of new offence: must activate the sentence of
imprisonment that is held in suspense and order the
offender to serve it unless unjust to do so. If considers
unjust, can:
•

activate part of the sentence that is held in
suspense and order the offender to serve it; or

•

order that a sentence take effect in place of the
suspended sentence; or

•

•

vary the conditions on which the execution of
the sentence was suspended, including extending
the period of suspension in the order to a day no
later than 12 months after the day the offender
was found guilty of the new offence; or
make no order in respect of the suspended
sentence.

Other breach:
•

activate part of the sentence that is held in
suspense and order the offender to serve it; or

•

order that a sentence take effect in place of the
suspended sentence; or

•

vary the conditions on which the execution of
the sentence was suspended, including extending
the period of suspension in the order to a day no
later than 12 months after the day the offender
was found guilty of the new offence; or

•

make no order in respect of the suspended
sentence.
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REVISED HIERARCHY
FSSs
replaced
with HD
and CCO
(remodelled
probation
and CSO see below)

Home detention
Max Term: 18 months (this would capture 97.9%
of FSSs in Supreme Court and 99.6% in Magistrates
Court).
Nature of sanction: Not substitutional.

No offence exclusions but court not to impose
home detention if a domestic violence or sexual
offences and victim is a likely co-resident (although
>
alternative community-based accommodation for
PSSs
home detention could be used provided that there
replaced
were appropriate conditions to protect the victim).
with prison In relation to drug cultivation offences, the court
and CCO should not sentence an offender to home detention
(remodelled in the same home where the offender was cultivating
probation drugs. In addition, the court should not impose a
and CSO - home detention order on an offender who poses a
see below) significant risk in terms of committing a further violent
offence.
This order is only likely to be used for a small
proportion of offenders.
Core conditions:
•

not commit another imprisonable offence;

•

live only at approved premises;

•

remain at approved premises for time specified in
the order;

•

accept visits;

•

submit to searches of approved places or things;

•

submit to electronic monitoring if directed;

•

comply with any reasonable directions;

•

not to consume alcohol or drugs;

•

submit to breath testing, urinalysis and other test
procedures for detecting drug and alcohol use;

•

accept reasonable directions in relation to
employment;

•

engage in personal development activities or in
counselling or treatment as directed.

Special conditions: (NZ)
•

judicial monitoring;

•

conditions in relation to taking prescription
medicine;

•

any other condition to reduce likelihood of
reoffending.

Consequences of breach
•

If offender commits a new offence punishable by
imprisonment, then there is a presumption that
the court will cancel the order and resentence for
the original offence unless there are exceptional
circumstances. The court can also vary, confirm or
cancel the order (and make no further order).
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CURRENT HIERARCHY

REVISED HIERARCHY
•

In breach of other conditions, the court can vary
the order, confirm the order, cancel the order
and resentence or cancel the order (and make no
further order).

It is not a separate offence to breach a home
detention order but it is necessary to ensure that
breaches are enforceable beyond the expiration of
the order.
Community service order
Max Term: 240 hours.
CSOs require an offender to perform some work or
other activity in the community under the direction of
a probation officer or supervisor.
Not a substitutional sanction.
Can be combined with a probation order, a
fine, a rehabilitation program order and a driving
disqualification order.
Core conditions:

Expanded
operation
to replace
suspended
sentences

>

Community correction order
Max term: 3 years. There were no FSSs imposed
in the Supreme Court where sentence exceeded 3
years and only 3 PSSs longer than 3 years.
In relation to the community service component (if
ordered) the maximum period is 240 hours.
Non-substitutional sanction.
Core conditions:
•

not commit an offence punishable by
imprisonment;

•

report within one clear working day to a
probation officer or supervisor, at the place
specified in the order;

•

report within one clear working day to a
probation officer at the place specified in the
order;

•

satisfactorily perform community service, as
directed by a probation officer or supervisor, for
the number of hours specified in the order;

•

report to a probation officer as required;

•

•

comply with the reasonable directions of a
probation officer or supervisor;

not leave or stay outside Tasmania without the
permission of a probation officer;

•

•

give notification to a probation officer of any
change of address or employment before, or
within 2 clear working days after, the change;

comply with reasonable and lawful directions
given by a probation officer;

•

•

not leave or stay outside Tasmania without the
permission of a probation officer;

give notification to a probation officer of any
change of address or employment before, or
within 2 working days after, the change.

Special conditions:

•

attend educational and other programs as
directed by a probation officer.

•

submit to the supervision of a probation officer;

•

attend educational and other programs as
directed by the court or a probation officer;

•

undergo assessment and treatment for alcohol
or drug dependency as directed by a probation
officer;

•

submit to testing for alcohol or drug use as
directed by a probation officer;

A probation officer may arrange for an offender who
is subject to a CSO to perform community service for
the benefit of the victim of the offender’s offence.
Consequence of breach:
•

confirm the order as originally made; or

•

increase the number of hours of community
service that the offender is required to perform
under the order; or

•

•

cancel the order and deal with the offender for
the offence or offences in respect of which it was
made in any manner in which the court could deal
with the offender had it just found the offender
guilty of that offence or those offences; or

submit to medical, psychological or psychiatric
assessment or treatment as directed by a
probation officer;

•

undertake community work up to a maximum
period of 240 hours;

•

place and non-association conditions;

cancel the order and, if it considers it appropriate,
any other order made by the court in respect of
the offence in respect of which the community
service order was made, and deal with the
offender for that offence in any manner in which
the court could deal with the offender had it just
found the offender guilty of that offence.

•

judicial monitoring;

•

alcohol exclusion;

•

curfew; and

•

such other special conditions as the court thinks
necessary or expedient.

•

Can be combined with probation, a fine, rehabilitation
program order and driving disqualification order.

The court can make an order that only contains
core conditions (akin to a suspended sentence with
the only condition that offender not commit an
imprisonable offence).
The order may also have an intensive compliance
period (where the special conditions operate) and
thereafter the order has only core conditions.
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CURRENT HIERARCHY

REVISED HIERARCHY
Can be combined with rehabilitation program order,
driving disqualification order and a fine. It can also be
combined with a term of imprisonment of 2 years
or less (which includes pre-sentence detention). For
example, the combination of 2 years’ imprisonment
plus 3 year CCO gives a total 5 year sentence, which
would be sufficiently severe to cover most suspended
sentences cases.
Consequences of breach
•

confirm the order as originally made; or

•

increase the period during which the order has
effect; or

•

vary the special conditions to which the order is
subject; or

•

cancel the order and deal with the offender for
the offence or offences in respect of which the
order was made in any manner in which the court
could deal with the offender had it just found the
offender guilty of that offence or those offences;
or

•

cancel the order and, if it considers it appropriate,
any other order made by the court in respect
of the offence in respect of which the probation
order was made, and deal with the offender for
that offence in any manner in which the court
could deal with the offender had it just found the
offender guilty of that offence.

It is not a separate offence to breach a CCO.
However, there needs to be a robust administrative
procedure in place in relation to recording breaches
(even if not actioned) and there needs to be a clear
process for making an application to the court in cases
where an offender has committed an imprisonable
offence or a serious breach (or multiple minor
breaches) of other conditions of a CCO. There needs
to be a formalised non-compliance regime to facilitate
judicial and public confidence in the order. It is also
necessary to ensure that breaches are enforceable
beyond the expiration of the order.

5. A new sentencing model: overview
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CURRENT HIERARCHY
Max Term: 3 years.
A probation order requires the offender to be of
good behaviour during the period of the order and to
refrain from doing things specified in the order.
Not a substitutional sanction.

Expanded
operation
to replace
suspended
sentences

>

Probation order

REVISED HIERARCHY

Core conditions:
•

not commit an offence punishable by
imprisonment;

•

report within one clear working day to a
probation officer at the place specified in the
order;

•

submit to the supervision of a probation officer as
required by that probation officer;

•

report to a probation officer as required by that
probation officer;

•

not leave or stay outside Tasmania without the
permission of a probation officer;

•

comply with reasonable and lawful directions
given by a probation officer;

•

give notification to a probation officer of any
change of address or employment before, or
within 2 working days after, the change.

Special conditions:
•

attend educational and other programs as
directed by the court or a probation officer;

•

undergo assessment and treatment for alcohol
or drug dependency as directed by a probation
officer;

•

must submit to testing for alcohol or drug use as
directed by a probation officer;

•

must submit to medical, psychological or
psychiatric assessment or treatment as directed by
a probation officer;

•

such other special conditions as the court thinks
necessary or expedient.

Can be combined with a CSO, fine, rehabilitation
program order and driving disqualification order.
Consequences of breach
•

confirm the order as originally made; or

•

increase the period during which the order has
effect; or

•

vary the special conditions to which the order is
subject; or
cancel the order and deal with the offender for
the offence or offences in respect of which the
order was made in any manner in which the court
could deal with the offender had it just found the
offender guilty of that offence or those offences;
or

•
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CURRENT HIERARCHY
•

REVISED HIERARCHY

cancel the order and, if it considers it appropriate,
any other order made by the court in respect
of the offence in respect of which the probation
order was made, and deal with the offender for
that offence in any manner in which the court
could deal with the offender had it just found the
offender guilty of that offence.

Current programs offered by Community Corrections:
Sober Driver (see below), Family Violence Offender
Intervention Program (see below), Self Management
and Recovery Training (getting SMART) Program,
which is a substance abuse program that teaches
offenders tools and techniques to abstain from
addictive behaviours.
Rehabilitation program order (family violence
offences)
Max Term: 5 years

Expanded
Operation

>

A rehabilitation treatment order is an order to attend
and participate in a rehabilitation program. This is a
structured treatment program designed to reduce the
likelihood of a person who has committed a family
violence offence reoffending.

Limitations in relation to the rehabilitation program
order and the availability of treatment were
identified as part of family violence reference recently
undertaken by the Council.186
Currently, 3.5% of FSSs and 6.6% of PSSs imposed in
Magistrates Court are for breach of a violence order.
Breach of a violence order was also an offence that
was disproportionately likely to result in a PSS (12.1%
of offenders convicted of that offence received a PSS
compared with 5.8% overall).

It is imposed with conditions. Offenders are referred
to the Family Violence Offender Intervention Program.
There is an individual 12 hour and 50 hour group
program. Only available for high-risk offenders.
Currently order is used as part of probation and not
the Sentencing Act 1997 (Tas) s 7(ea).
Consequences of breach
•

order the offender to resume undertaking the
program; or

•

cancel the rehabilitation program order and deal
with the offender in any manner in which the
court could deal with the offender had it just
found the offender guilty of the offence which
gave rise to the order.

N/A but currently ‘Sober Driver’ is a program
that can be imposed as a condition of suspending a
sentence of imprisonment or as part of probation
order or community service order. This is an
educational and skill-based program which targets
adult offenders who are convicted of two or more
drink driving offences in the last 5 years.

Expanded
Operation

>

Driving while intoxicated list
Formalised list that allows court to impose treatment/
education requirement as part of CCO.
It is a post-sentence order (rather than a diversionary
list as suggested in previous paper prepared by
Alexander McKenzie with the Magistrates Court of
Tasmania that recommended using the framework of
the Mental Health and Cognitive Disability Diversion
List).
Currently, 9.1% of FSSs and 6.2% of PSSs imposed in
Magistrates Court are for driving while exceeding the
prescribed concentration of alcohol.

186

186

See TSAC, Sentencing of Adult Family Violence Offenders, Final Report No 5 (2015).
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Fine
Max: as prescribed under the relevant offence
provision (which is unlimited under the Criminal Code
(Tas)).

REVISED HIERARCHY
No Change Fine (conviction or non-conviction: see SAC
report (2014))
>

Max: as prescribed under the relevant offence
provision (which is unlimited under the Criminal Code
(Tas)).

Can be combined with imprisonment, community
service order, probation.
Adjourned undertaking
Max Term: 5 years

No Change Adjourned undertaking

>

Release (unsupervised) with conditions relating to
good behaviour.
Conviction only
The court can record a conviction and order the
discharge of the offender.
Dismissal without conviction
The court cannot record a conviction and dismiss the
charge for the offence.
Other powers
Deferral of sentencing (youth offenders only)
Max Term: 12 months.
Following a finding of guilt, proceedings adjourned for
up to 12 month.
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Max Term: 5 years
Release (unsupervised) with conditions relating to
good behaviour.

No Change Conviction only

>

The court can record a conviction and order the
discharge of the offender.

No Change Dismissal without conviction

>
Expanded
Operation

>

The court cannot record a conviction and dismiss the
charge for the offence.
Deferral of sentencing (all offenders)
Max Term: 12 months with a limited discretion to
defer for a longer period of time.
Following a finding of guilt, proceedings adjourned for
up to 12 months (unless discretion exercised to defer
for a longer period).
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6.

Offenders who are
alcohol or drug dependent:
the alcohol and drug
treatment order

Australian research suggests that many offenders have a history of substance abuse and many commit crime while
under the influence of alcohol and/or drugs.

The relationship between crime and substance use (including illicit drugs and alcohol) is complex, particularly when
examined over the life course of offenders. However, substance use is clearly a risk factor for criminal behaviour.187
In the largest national study of adult prisoners, 62% of male inmates and 67% of female inmates reported being
‘intoxicated’ — that is, because of consuming any substance — at the time of the most serious offence for which
they had been incarcerated.188 The rate appears to be lower, yet still notable, among people who have been
arrested. In an analysis of self-reported data from Australian arrestees (n=1884) approximately 40% of participants
indicated that they were intoxicated at the time of offending.189 When arrestees were asked more broadly whether
they attributed their offence to drugs or alcohol or both, the figure rose to 45%. Across the entire cohort of
arrestees, 30% attributed their offence to alcohol compared with 19% for any illicit drug.
These figures bear similarities to findings from national studies of people who regularly inject drugs. In 2013, 36%
reported committing some sort of crime in the month preceding their interview, whether it was drug dealing (23%),
a property offence (18%), fraud (2%) or a crime of violence (3%).190 Two in every three participants reported being
intoxicated at the time of the offences. The most commonly identified substances linked to the different categories
of offending behaviour were: cannabis (about 30% for drug dealing and fraud); benzodiazepines for property
offences (29%); and alcohol and heroin for violence (both 32%). Compared with their counterparts from other
parts of Australia, Tasmanians who regularly inject drugs appear to be more inclined to report criminal activity in
the month preceding their interview. In fact, in 2013 and 2012 the Tasmanian cohort had the highest level of selfreported criminal activity: 47% and 56%191 respectively.
The Council does not have data that would indicate the number of offenders sentenced to a suspended sentence in
Tasmania where illicit drugs and/or alcohol contributed to the commission of the offence, but in light of the available
research, it would likely be a significant proportion of offenders. The Council also notes the number of offenders in
the Magistrates Court who receive a suspended sentence for drink driving. Drink driving cases account for 6.2% of all
PSSs and 9.1% of all FSSs imposed in the Magistrates Court and research suggests that ‘many repeat drink drivers are
alcohol dependent and also have higher rates of co-morbidity than the general population’.192 In its submission,
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Daniel Nagin, David Farrington and Terrie Moffitt, ‘Life-course Trajectories of Different Types of Offenders’ (1995) 33 Criminology 111.
Toni Makkai and Jason Payne, ‘Drugs and Crime: A Study of Incarcerated Male Offenders’ (Research and Public Policy Series No 52,
Australian Institute of Criminology, 2003); Holly Johnson, ‘Drugs and Crime: A Study of Incarcerated Female Offenders’ (Research and
Public Policy Series No 63, Australian Institute of Criminology, 2004).
Jason Payne and Antonette Gaffney, ‘How Much Crime is Drug or Alcohol Related? Self-reported Attributions of Police Detainees’
(Trends and Issues in Crime and Criminal Justice No 439, Australian Institute of Criminology, 2012).
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CLC Tas undertook a review of all sentencing decisions handed down in the Supreme Court between 2008-14
and examined the number of offenders sentenced with a history of alcohol and/or illicit drug abuse. This research
found that there were a total of 610 offenders sentenced in this period who had a recognised history of alcohol and/
or illicit drug abuse. Further, the CLC Tas submission reported that a high proportion of offenders had received a
suspended sentence and that ‘this figure [had] increased to 55-60 per cent over the last four years. Furthermore, of
those offenders with a history of alcohol and/or illicit drug abuse who were sentenced to suspended sentences, the
overwhelming majority were sentenced to wholly suspended sentences’. The CLC Tas noted that its analysis found
that ‘a large number of offenders with a history of alcohol and/or illicit drug abuse are subject to both a suspended
sentence and a probation order’. It noted the lack of judicial oversight that accompanies a probation order in
contrast to a CMD order. In relation to probation order, the CLC Tas reported that discussions with both the legal
and community sectors revealed that ‘drug testing is not regularly required and the failure to undertake urinalysis or
other forms of drug testing, or unattended appointments with counselling services, treatment programs or probation
officers, is not necessarily likely to warrant a review of the probation order’. For the CMD order:
the offender is intensively and actively managed for two years, is regularly subject to urinalysis and other forms of
drug testing, and is required to attend court fortnightly. Overseeing these efforts is a judicial officer who forms a
close working relationship with defence, prosecutorial and department staff to ensure that the offender is given every
opportunity to rehabilitate.
The expansion of the Court Mandated Diversion program to the Supreme Court is likely to be a win-win-win that
reduces recidivism as offenders undergo treatment for their drug abuse, increases confidence in the Judiciary by
ensuing that orders are complied with and provides a level of accountability that is currently lacking for many offenders
sentenced to a suspended sentence in the Suprmeme Court of Tasmania.

The Council agrees that the CMD order provides a valuable sentencing option and the Council’s view remains that
the CMD should be expanded to accommodate offenders with a history of alcohol abuse and/or illicit drug use
where that substance abuse contributed to an offender’s criminal behaviour and the order should be available for all
courts. This chapter sets out the current law and outlines broad changes that will need to be made to Part 3A of the
Sentencing Act 1997 (Tas) to allow the CMD order to accommodate offenders who previously would have received
a suspended sentence.

6.1 THE CURRENT LAW
Under s 7(ab) of the Sentencing Act 1997 (Tas), a drug treatment order can be made under Part 3A of the Act in
the Magistrates Court. This sentencing option was introduced in 2007 as an intensive intervention program aimed at
addressing the cycle of drugs and crime for offenders with substance abuse issues.193
The program is currently capped at 80 participants and this cap includes both offenders on a CMD order and those
being assessed for suitability for the order. The number of offenders on a CMD order fluctuates — as of 30 June
2014, there were 66 offenders participating in the CMD Program under a CMD order194 and as at 20 May 2015
there were 42 offenders participating in the program — five offenders under bail conditions and 37 offenders under
a CMD order.195 Of the 37 offenders participating under a CMD order, offenders ranged in age from 19 to 57
with a median age of 32.5. There were 29 male offenders and eight female offenders. All but two of the offenders
were sentenced for multiple offences.196 There was a range of illicit drugs used by offenders with the principal
drug of concern being methamphetamine for 17 offenders, cannabis for 10 offenders, morphine for five offenders,
amphetamines for two offenders and other opiates and OxyContin (Oxycodone) each for one offender.
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Email from Tristan Bell, Team Leader (South) — Court Mandated Diversion to Rebecca Bradfield, 18 May 2015.
Department of Justice, Tasmania, Annual Report 2013—14 (2014) 65.
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6.1.1 NATURE OF THE ORDER
The CMD order ‘aims to provide viable pathways for offenders by increasing their access to drug, alcohol, or
other welfare services in order to deal with their drug use and break their cycle of contact with the criminal justice
system’.197 CMD is a Commonwealth funded program. The order reflects a problem-solving or therapeutic approach
to sentencing where the judicial officer has a role in the ongoing supervision of the offender. There is provision for
judicial monitoring over the period of the order and the court may vary the order based on the offender’s progress,
including adding or removing program conditions, varying conditions to adjust the frequency of treatment, the
degree of supervision and the type or frequency of vocational, educational, employment or other programs that the
offender must attend.198 The court may reward an offender for compliance by varying or cancelling the order.199 The
authority of the court also facilitates access to services and treatment necessary to address the issues that contribute
to an offender’s criminal behaviour.200
There are four explicit purposes of a CMD order: (1) to provide an alternative sanction to imprisonment; (2)
through treatment, to facilitate the offender’s rehabilitation and reintegration into the community; (3) to reduce the
incentive for the offender to resort to criminal activity; and (4) to reduce risks to the offender’s health and wellbeing.201
A CMD order has two components: (1) a custodial part; and (2) a treatment and supervision component. The court
imposes on the offender the sentence of imprisonment it would have imposed were it not making the order, but
the offender is not required to serve the custodial component of the order unless it is activated by contravention of
the order.202 Of the 37 offenders on CMD orders as at 20 May 2015, the range of sentences imposed ranged from
three to 18 months with a median sentence length of eight months. The treatment and supervision component
contains core conditions and program conditions (these are discussed at [6.1.3]). There is no set period for the
order and, usually, offenders take between 18 and 24 months to complete the program.203 The Sentencing Act 1997
(Tas) s 27R(2) provides that if the order is not cancelled within a two-year period, then the court must review the
treatment and supervision part of the order to determine whether, notwithstanding any other provision of the Part,
it should continue.204 The Sentencing Act 1997 (Tas) s 27R(4) provides that on the completion of the review, the
court must cancel the treatment and supervision part of the order and either make an order activating some or all
of the custodial part of the order or cancel the order and resentence the offender (other than by making a CMD
order).205 The interaction of these provisions is unclear and there is no universally accepted interpretation, with most
magistrates interpreting the provisions to mean that, if an offender has not graduated, they must cancel the order at
the second anniversary review. A small number of magistrates have interpreted the provisions to mean that there
is power to continue the order and have adopted the approach that the review has not been finalised until the
expiration of any extension of the order.206

6.1.2 CIRCUMSTANCES IN WHICH THE ORDER CAN BE MADE
In order for a CMD order to be made, an offender must be assessed as eligible and suitable for the order.
There are a number of eligibility requirements:
•
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a CMD order can be made where the court is satisfied on the balance of probabilities that the offender
has a demonstrable history of illicit drug use and that illicit drug use contributed to the commission of the
imprisonable offence or offences, or where the offender has other proceedings pending for such offences;207

Department of Justice, Community Corrections, Court Mandated Diversion, <http://www.justice.tas.gov.au/communitycorrections/court_
mandated_diversion/intent_of_program>.
See Sentencing Act 1997 (Tas) s 27J.
Ibid s 27K, 27L.
Bell, above n 193.
Sentencing Act 1991 (Tas) s 27C.
Ibid s 27F.
Department of Justice, Community Correction Service, above n 197.
Sentencing Act 1997 (Tas) s 27R.
Ibid s 27Q(2), 27R(4).
Email from Tristan Bell, Team Leader (South) — Court Mandated Diversion to Rebecca Bradfield, 19 May 2015.
Sentencing Act 1997 (Tas) s 27B(1)(b), 27B(1)(e).
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•

it is not available in relation to sexual offences or offences involving the infliction of actual bodily harm that
was not minor harm;208

•

it is only available where the court would have sentenced the offender to actual imprisonment and would not
have suspended the sentence, either fully or in part;209 or

•

the offender must not be subject to a sentencing order of the Supreme Court, a parole order under the
Corrections Act 1997 (Tas) or another CMD order.210

These requirements currently restrict the suitability of a CMD order as a replacement for suspended sentences.
The court must have received and considered a drug treatment order assessment report and must not make the
order unless it is appropriate to do so in all the circumstances, the facilities likely to be used for treatment and
supervision are reasonably accessible to the offender and the offender consents to the making of the order and
compliance with the order.211
Matters to be considered in assessing an offender’s suitability for the order include:
•

the defendant’s
ºº age;
ºº social history and background;
ºº history of drug use;
ºº medical, psychological and psychiatric history and condition, including details of any treatment for drug or
alcohol dependence;
ºº educational background;
ºº employment history;
ºº financial circumstances;
ºº special needs;
ºº the circumstances of any other offences, known to the court, of which the defendant has been found
guilty;
ºº the extent of the defendant’s compliance with any sentence currently in force; and

•

any other matters relevant as the court may direct.212

Other matters may include an assessment of pro-criminal or pro-social attitudes, motivation to change and an
assessment of the offender’s current position within the cycle of change.213 In addition to making an assessment
of an offender’s suitability for the order, the assessment also makes recommendations in relation to the program
conditions that should attach to the order.214
It is noted that in 2013–14, there were 68 CMD assessment reports completed and only 33 offenders assessed
as being eligible and suitable for the order.215 In total, in 2013–14, 41 offenders were sentenced in the Magistrates
Court to a CMD order.216
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6.1.3 CONDITIONS OF THE ORDER
There are core and program conditions that attach to a CMD order. The core conditions provide that an offender
must:
•

not, in Tasmania or elsewhere, commit another imprisonable offence;

•

attend the court whenever it directs;

•

report to a court diversion officer at a specified place within 2 clear working days after the order is made;

•

undergo such treatment for the offender’s illicit drug use problem as is specified in the order or from time to
time as specified by the court;

•

report to, and accept visits from case a manager or court diversion officers;

•

give the offender’s case manager at least 2 clear working days’ notice before any change of address;

•

not leave Tasmania except with the permission, granted either generally or in a particular case, of the court;

•

comply with all lawful directions of the court; and

•

comply with all reasonable directions of the offender’s case manager and court diversion officers concerning
the core conditions and program conditions of the order.217

There are additional conditions if the offence is a domestic violence offence, requiring that the offender: must
not commit another family violence offence; must comply with any family violence order, interim family violence
order or police family violence order; must attend and undergo assessment for, and treatment under, rehabilitation
programs as directed by court diversion officers; if directed to undergo any rehabilitation programs, must attend
and satisfactorily complete those programs and comply with the reasonable directions of the persons employed
or engaged to conduct them.218 These conditions apply while the treatment and supervision part of the order is
operating.
In addition, the court must add at least one of the following program conditions to the treatment and supervision
part of the order:
•

submit to drug testing, as specified in the order;

•

submit to detoxification or other treatment, whether or not residential in nature, as specified in the order;

•

attend vocational, educational, employment, rehabilitation or other programs specified in the order;

•

submit to medical, psychiatric or psychological treatment specified in the order;

•

must not associate with persons or classes of persons specified in the order;

•

must reside at such place, and for such period, as is specified in the order;

•

must do or not do anything else that the court considers necessary or appropriate concerning the offender’s
illicit drug use or the personal factors that the court considers contributed to the offender’s criminal behaviour.

The court must not attach more program conditions that it considers necessary to achieve the purposes of the
order.
There are a range of service providers who may be involved in an offender’s treatment and rehabilitation (depending
on what is most suitable to address the criminogenic and other needs of the offender). These include the State
Alcohol and Drug Service, Housing Tasmania, mental health services, an offender’s general practitioner, and providers
of counselling, and residential rehabilitation services.219
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6.1.4 BREACH OF THE ORDER
The court has broad powers on breach of a CMD order, including requiring that the offender serve all or a portion
of the unactivated sentence.
If a court is satisfied that an offender has failed to comply with a condition of a drug treatment order, other than by
committing an offence punishable by a term of imprisonment exceeding 12 months, the court must take one of the
following actions:
•

confirm the treatment and supervision part of the drug treatment order;

•

vary the treatment and supervision part of the drug treatment order;

•

make an order requiring the offender to perform up to 20 hours of community work under the supervision of
the offender’s case manager;

•

order that the custodial part of the drug treatment order is activated for a specified period, of not less than
one day and not more than seven days, to be served in prison.220

If the offender commits an offence punishable by a term of imprisonment exceeding 12 months, the court must:
•

take one of the actions under s 27M(1) as though the offender had failed to comply with any other condition
of the order (see above); or

•

cancel the treatment and supervision part of the order and, after taking into account the extent of the
offender’s compliance with that part, make an order activating some or all of the custodial part of the drug
treatment order; or

•

cancel the custodial part of the drug treatment order and, other than by making an order of imprisonment
deal with the offender for each offence in respect of which the drug treatment order was made in any way in
which it could deal with the offender had it just found the offender guilty of each such offence.221

6.1.5 COST OF THE ORDER
In view of the nature of the interventions involved, the CMD order is a resource intensive order and this is reflected
in the limit placed on the number of offenders who are able to be assessed for suitability or accepted for the
program at any one time. In 2014–15, the funding provided for the program was $1 540 000. This covers drug
testing and case management for the offender but does not cover the costs of an offender accessing other services
that may form part of the order.

6.1.6 THE EFFECTIVENESS OF THE CMD ORDER
One measure of the effectiveness of the CMD order is the number of participants who successfully complete the
order and graduate. This is the ‘obvious and highest measure of success’ and means that over an extended period of
time there has been ‘evidence of sustained compliance as monitored by regular contact with the court, Community
Corrections staff and drug testing’.222 In the period 2013–14, 24% of participants graduated from the order while
in 2014–15, 50% of participants successfully graduated.223 It is noted that statistics compiled by the Southern
Prosecution Service for the 12 months to March 2015 showed that out of the 40 participants, 20% had graduated,
17% were still on the program, 10% were on warrant, and 55% were cancelled out of the program. Over the period
from March 2014 to 16 November 2015, of the 64 participants, 12% had graduated, 44% were still on the program,
7% were on warrant, and 36% of participants were cancelled out the program.224
Outside the measure of graduation, it is difficult to assess the success of the CMD order and to focus only on
graduation rates may be misleading in making an assessment of the effectiveness of the order. Offenders who
do not formally graduate may still have made significant progress in their treatment and rehabilitation, including
physical and mental health, gains in literacy, increased periods of abstinence, and no further reoffending or reduced/
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less serious reoffending.225 Many of these measures of success relate to the improved ‘global functioning of the
individual — reflected in factors such as employment, health, spending time with family, involvement of study, stable
accommodation, management of debts and fines and other factors which suggest a non-using and non-offending
lifestyle’.226 For this reason, offenders who reach the two year review may have the order cancelled as a reward in
recognition of the significant progress made or an offender may not have the order cancelled (as a reward), but not
receive a sentence of imprisonment imposed on resentencing.227 Anecdotally, in some cases where an offender has
their CMD order cancelled, there has been significant progress towards becoming drug or crime free and addressing
the issues that the offender faced at the commencement of the order.228
However, it would seem that there is mixed evidence of the success of the CMD program in Tasmania, at least in
terms of offenders’ completion of the program and reoffending.229 In its submission, the DPEM indicated that it did
not believe that the CMD program has been as successful as was portrayed in the Consultation Paper. Data provided
by the DPEM indicated that, in the period March 2014 to 16 November 2015, one offender (out of the eight) had
who graduated from the program had reoffended during the program and 20 offenders (out of the 23) cancelled
out of the program had new offending during the course of the order.230 However, the evidence does suggest that
for those offenders who remain in the program and graduate, there is reduced recidivism after graduation. The
DPEM data show that, of the eight offenders who graduated from the program from March 2014 to 16 November
2015, none had reoffended.231 This is consistent with research evidence elsewhere that shows that drug courts
are effective in reducing recidivism. As part of VSAC’s consideration of replacements for suspended sentences, it
highlighted evidence that suggests that treatment provided in the community provides the most positive outcomes
in reducing reoffending for drug offenders, ‘although positive outcomes have also been experienced with in-prison
programs — particularly those with aftercare services’.232 VSAC also referred to research that supported the costeffectiveness of community-based programs for drug treatment. This research found that ‘taking into account effects
of reductions in recidivism and marginal program costs compared to the cost of the alternatives’, the cost saving was
US$10 054 for participation in community programs aimed specifically at drug offenders compared to US$7835 for
drug treatment in prison (therapeutic communities or out-patient services) and US$4767 for drug courts.233 A more
recent review of the Drug Court of Victoria (DCV) found that ‘significant improvements in the rate and severity of
offending by the DCV Cohort as compared to their counterparts in the mainstream system’.234 Evaluations of the
NSW Drug Court have also revealed that the drug court was more effective at reducing recidivism than prison.235
In the Tasmanian context, it is noted that the DPEM data do not allow for the effectiveness of the order to be
compared with other orders, as they do not provide for comparison with matched samples of offenders who did
not receive a CMD order.

6.2 THE CONSULTATION PAPER PROPOSALS
In the Consultation Paper, the Council’s preliminary view was that the CMD order should be expanded to include
alcohol as well as illicit drugs. It was also the Council’s view that the order should available in the Supreme Court,
as well as the Magistrates Court. In addition, the Council proposed a draft recommendation that would extend the
order to all offences, except for sexual offences. This would mean that the order would be available where the
harm caused was not minor. This was proposed on the basis that it was recommended that the order be expanded
to apply in cases where a suspended sentence order was currently imposed (and not just cases where immediate
imprisonment was appropriate). The Council proposed that the name of the order should be changed to the ‘drug
and alcohol treatment order’.
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6.3 SUBMISSIONS
The submissions received by the Council indicated support for the expansion of CMD order.
The DPEM indicated that it was supportive of the role of the CMD and acknowledged that there had been some
successes, but (as noted) did not consider that the program has been as successful as it was portrayed in the
Consultation Paper. However, the DPEM indicated that it supported the addition of alcohol to the CMD order
and also its extension to the Supreme Court. In contrast, the DPEM expressed concerns about allowing offenders
charged with violent crimes to placed on an expanded CMD program, on the basis that ‘persons who inflict injuries
have moved to the next step of their offending and present a significant risk to the community’. The Synod raised
concerns about the effectiveness of the CMD order, but offered cautious support for the expansion of the order as
proposed by the Council.
PACCOA also supported the draft recommendations that would expand the operation of CMD to the Supreme
Court, accommodate alcohol abuse (in addition to the abuse of illicit drugs) and extend the order to all offences
except for sexual offences. PACCOA also supported the expanded operation of the current sentencing hierarchy to
include a ‘Driving While Intoxicated’ list. PACCOA emphasised the importance of the need for additional funding to
accompany the expansion of the order.
The ATDC supported the expansion of CMD to alcohol and also the Supreme Court. In its submission, the
ATDC noted that ‘[e]xpanding CMD to include alcohol has the potential to assist people with severe relapsing
alcohol dependence to access treatment who might otherwise be sentenced to a term of imprisonment without
rehabilitation’. The ATDC stressed the need for decision-makers to be informed by contemporary evidence in
relation to substance dependence and by the understanding that substance dependence is, in the first instance, a
health condition that requires a health and therapeutic response. In addition, the ATDC expressed the view that
when substance dependence is combined with offending:
it is essential that the balance between criminogenic risk assessment and the role of AOD (alcohol and other drug) use
recognises the positive impact engagement in AOD treatment will have. Addressing the underlying causes of substance
use can be fundamental to changing offending behaviour.

The ATDC expressed caution about ‘the investment in drug testing as a prime order intervention’ and stressed that
random testing needed to be supported by a ‘wrap-around framework of therapeutic intervention’. It highlighted
evidence that shows that compliance monitoring is more likely to be successful if ‘it was not only random but also
the sanction for breaching an order is immediate, certain and proportional’.236
The Law Society expressed the view that the draft recommendation that the CMD order should be reserved for
serious offending in circumstances where the principles of sentencing require a more severe penalty than a CCO
(with treatment conditions attached) was unnecessary, on the basis that CMD orders are used where there should
be an actual period of imprisonment.
As indicated earlier, the CLC Tas also supported the expansion of the CMD to both alcohol and the Supreme
Court. The active involvement of judicial officers in the treatment and monitoring of offenders, the associated
opportunity for rehabilitation, and the consequences of breaching the order were features of the CMD order that
were seen to be particularly beneficial. The CLC Tas stated that ‘[d]espite the initial costs, participation in the Court
Mandated Diversion program is likely to result in a saving to the community through decreased recidivism, with flow
on effects for both the court and prison systems’. In its submission, the CLC Tas also commented on the name of
the order and ‘strongly recommend[ed] that the nomenclature around the drug treatment order be amended’ on
the basis that ‘the “drug and alcohol treatment order” is suggestive of alcohol not being a drug or not being a drug
that is as dangerous as illicit drugs’. The CLC Tas wrote that ‘[n]othing could be further from the truth’. Accordingly,
it recommended ‘that the proposed order be referred to either as the “Alcohol and Other Drug Treatment Order”
or simply a “Drug Treatment Order” that includes reference to alcohol abuse’.
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6.4 THE COUNCIL’S VIEWS
As part of its consideration of sentencing options to replace suspended sentences, in view of the likely extent of
drug and alcohol use among offenders who currently receive suspended sentences, the Council’s view remains
that the CMD should be expanded to accommodate offenders with a history of alcohol abuse and/or illicit drug
use where that substance abuse contributed to the offender’s criminal behaviour. It is also the Council’s view that
the order should available in the Supreme Court as well as the Magistrates Court.237 The extension of the order to
the Supreme Court will resolve current difficulties that arise when an offender has matters to be heard in both the
Supreme Court and the Magistrates Court. A pending Supreme Court matter automatically excludes an offender
from eligibility for a CMD order. These expansions were supported in the submissions received.
The Council’s view is that the CMD framework provides a ‘wrap-around’ structure of treatment and monitoring,
coupled with rewards for compliance and penalties for non-compliance. The Council considers that the CMD is
an onerous and rigorous order that should be reserved for serious offending in circumstances where the principles
of sentencing require a more severe penalty than a CCO with treatment conditions attached. Despite the Law
Society’s view that such a recommendation is unnecessary, it is the Council’s view that, given the proposed
expansion of the CMD order beyond cases where actual imprisonment would have been imposed to cases where a
suspended sentence may have been used, it is appropriate to highlight that the order is for more serious categories
of offending. This provides protection against net-widening. Given its recommended expansion to cases where
suspended sentences may have been imposed, it is also the Council’s view that it is appropriate to expand the order
to include cases of violence. The Council’s view is that this does not pose an additional threat to public safety (as
suggested by the DPEM submission), given that these offenders would have been serving their suspended sentences
in community.
The Council’s view is that the CMD order may also be an appropriate sanction for offenders who have previously
been sentenced to a CCO with treatment conditions relating to drug and alcohol issues and who have reoffended
or breached the order. The CMD provides a more severe penalty and the threat of imprisonment as an incentive
for compliance. Used in this way, a CMD order provides judges and magistrates with another option to punish and
facilitate the rehabilitation of such offenders before the use of actual imprisonment.
Offenders with alcohol and drug related issues are typically those with complex needs and, as evidenced by
the profile of offender’s currently participating in CMD, likely to have a significant history of offending. Research
evidence has shown the effectiveness of drug courts in reducing recidivism and the literature also shows the limited
effectiveness of traditional criminal justice interventions for offenders with complex needs.238 The Council is similarly
persuaded by the effectiveness and appropriateness of specific sentencing options for drug and alcohol-affected
offenders that address the underlying causes of an offender’s behaviour and allow an offender to be treated in the
community. However, the Council considers that there needs to be regular monitoring and review of the Tasmanian
CMD program to ensure that it operates according to best practice principles.239
In response to the discussion by CLC Tas on nomenclature, the Council has reconsidered the name of the order
and its view is that the order should be the ‘alcohol and drug treatment order’. It is noted that it is not the intention
of the Council, in renaming the order, to suggest that alcohol is not a drug or to suggest that it was not as dangerous
as illicit drugs. Rather, it is to signal the expanded operation of the order to include alcohol.
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Accordingly, the following changes would need to be made to the Sentencing Act 1997 (Tas) Part 3A to expand its
operation and allow it to function as a replacement (in appropriate cases) for a suspended sentence:
•

allow the order to be made by the Supreme Court and the Magistrates Court;

•

change the name of the order to the ‘alcohol and drug treatment order’;

•

change the provisions to refer to alcohol in addition to illicit drug use (where appropriate);

•

extend the order to all offences, except for sexual offences. This would mean that the order would be
available where the harm caused was not minor;

•

remove the reference in the Sentencing Act 1997 (Tas) s 27B(c)(ii) to suspended sentences and insert a
provision (akin to the Sentencing Act 1991 (Vic) s 36(2)) to provide that without limiting when an alcohol
or drug treatment order may be imposed, it may be an appropriate sentence where, before the ability
of the court to impose a suspended sentence was abolished, the court may have imposed a sentence of
imprisonment and then suspended that sentence of imprisonment.

In addition, the Council stresses that considerable resources will need to be allocated to support the order. This is a
resource intensive order and, currently, resourcing issues mean that the number of offenders who can be supervised
under the order is capped at 80.240 There is currently no funding allocated for a specific community-based program
that addresses the issue of alcohol abuse and there is no funding provided for alcohol testing.241 If the CMD order
is to be an effective replacement for a suspended sentence, the necessary funding will need to be provided for
assessment, appropriate drug and alcohol treatment programs, other programs and services that address offender’s
criminogenic needs, as well as the monitoring of compliance with the conditions (such as drug and alcohol testing).
The ATDC submission discussed the resource implications of the likely increased demand for treatment, following
the proposed expansion of the order, and stated that:
The capacity of the AOD [Alcohol and Other Drugs] and Community Corrections workforce to respond to increased
demand must be considered in two parts. Firstly, an increase in the number of people referred for treatment will
require an increase in treatment places and staff to provide that treatment. Secondly, the ongoing development of
the skills and capacity of workers to be effective in roles based upon therapeutic jurisprudence must be resourced.
Workforce development within the AOD sector is a continuous process of improving the quality of care provided and
the responsiveness of the service systems.

This was also recognised by PACCOA. The Council recognises these concerns and also acknowledges that the
expansion of the CMD order will place additional demands on court resources arising from the increased need for
judicial monitoring.
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Recommendations
Alcohol and drug treatment orders
6.

Court Mandated Diversion (CMD) should be expanded to accommodate offenders with a history of
alcohol abuse and/or illicit drug use where that substance abuse contributed to an offender’s criminal
behaviour.

7.

CMD orders should available in the Supreme Court as well as the Magistrates Court.

8.

CMD should be reserved for serious offending in circumstances where the principles of sentencing require
a more severe penalty than a CCO with treatment conditions attached.

9.

The following changes should be made to the Sentencing Act 1997 (Tas) Part 3A to expand its operation
and allow it to function as a replacement (in appropriate cases) for a suspended sentence:
•

allow the order to be made by the Supreme Court and the Magistrates Court;

•

change the name of the order to alcohol and drug treatment orders;

•

change the provisions to refer to alcohol in addition to illicit drug use (where appropriate);

•

extend the order to all offences, except for sexual offences. This would mean that the order would be
available where the harm caused was not minor;

•

remove the reference in the Sentencing Act 1997 (Tas) s 27B(c)(ii) to suspended sentences and insert
a provision (akin to the Sentencing Act 1991 (Vic) s 36(2)) to provide that without limiting when an
alcohol and drug treatment order may be imposed, it may be an appropriate sentence where, before
the ability of the court to impose a suspended sentence was abolished, the court may have imposed a
sentence of imprisonment and then suspended that sentence of imprisonment.

10. Funding needs to be provided for the assessment of offenders, appropriate drug and alcohol treatment
programs, other programs and services that address the criminogenic needs of the offenders, as well as the
monitoring of compliance with the conditions (such as drug and alcohol testing) and judicial monitoring.
11. There needs to be regular monitoring and review of the CMD program to ensure that operates according
to best practice principles.
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7.

Intermediate sentencing
options to replace the fully
suspended sentence

7.1 INTRODUCTION
Term of Reference 4 requires the Council to investigate the range, adequacy and cost of alternative sentencing
options such as, but not limited to, home detention, intensive correction or supervision, deferred sentencing,
restorative and therapeutic options.
This chapter examines higher-level intermediate sentencing options that are available in other Australian jurisdictions,
as well as in New Zealand. It also considers reforms that have been proposed in these jurisdictions to improve
existing intermediate sanctions and/or create new sentencing options. The sentencing options that are considered
are:
•

periodic detention;

•

home detention;

•

community detention;

•

intensive supervision/correction type orders; and

•

CCOs.

In other jurisdictions, it is noted that these intermediate sanctions may operate alongside suspended sentences or
they may have been introduced (or suggested) as replacements for FSSs.
In this chapter, the Council expresses its view in relation to the appropriateness of the introduction of these
sanctions in Tasmania as part of the process of phasing out suspended sentences and its reasons for adopting the
proposed hierarchy as set out in chapter 5.
The Council notes the degree of overlap that exists between the various sentencing options in relation to the
conditions that can be attached (either as standard or optional requirements).242 These conditions include:
•

community work;

•

home detention or curfew;

•

treatment or rehabilitation requirements;

•

supervision;

•

alcohol and/or drug restrictions or testing;

•

place and non-association requirements;

•

residential restrictions; and

•

provision for judicial monitoring.
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The range of conditions available allows the court to tailor a sentence to meet the desired sentencing purpose(s)
(punishment, deterrence, rehabilitation, and/or denunciation) and to address the particular needs of the individual
offender. In this way, the sentencing options have the capability to fulfil therapeutic objectives by attempting to
address the underlying causes of the offending behaviour. Further, the range of conditions in some jurisdictions also
allows the court to pursue restorative objectives by allowing reparation or participation in other restorative justice
activities.243 Although there are difficulties in defining restorative justice, a widely accepted definition is that it is ‘a
process whereby all parties with a stake in a particular offence come together to resolve collectively how to deal
with the aftermath of the offence and its implications for the future’.244 It focuses on reparation of harm but can also
achieve retribution by ‘bringing offenders to account, denouncing their behaviour, providing public vindication for
victims and setting reparation and sanctions’.245
In assessing the various sentencing options, as VSAC has recognised, the success of intermediate orders can be
measured in different ways, including how effective they are:
•

in achieving the intended purpose or purposes of sentencing (for example, to punish the offender, express
denunciation and/or to deter the offender and others from committing similar offences in the future;

•

in achieving compliance with the order, including lower rates of reoffending, when compared to imprisonment
and other lower-level CBOs [community-based orders] during the period of the order and/or in the longer
term (which also meets the sentencing purposes of rehabilitation and community protection); and

•

in diverting offenders from prison, resulting in savings to the community.246

These considerations will inform the evaluation of the strengths and weaknesses of the various intermediate orders
that are discussed below.
In developing any new intermediate orders in Tasmania, it will be necessary to decide whether or not the order
should be substitutional or a sanction in its own right. A substitutional sanction is one where the court imposes
a term of imprisonment and then orders it to be served in some other way (for example, on home detention).
In contrast, intermediate sanctions can be imposed that are not dependent on an order of imprisonment being
imposed and are instead sanctions in their own right.247 In its consideration of suspended sentences, VSAC outlined
the value of substitutional orders and objections to their use. Substitutional orders are seen to allow the court to
acknowledge the seriousness of an offence by imposing a prison sentence but at the same time allow the court to:
substitute another option which does not require the offender to serve that time in prison. It is argued that the formal
imposition of a prison sentence serves an important symbolic function in communicating to the offender and the
community the seriousness of the offence, and in censuring his or her behaviour.248

This reflects the NSWLRC’s view that it ‘marks it out as a serious sentence with potentially significant consequences
for breach, combined with a positive focus on achieving rehabilitation and addressing recidivism’.249 Further,
the NSWLRC considered that an advantage of a substitutional sanction was the deterrent effect of having the
consequences of a breach known in advance, that is that the offender would be required to serve the remainder of
the term in prison.250 This is similar to the ‘Sword of Damocles’ effect attributed to suspended sentences.251 Another
concern that has been raised about severing the link between imprisonment and intermediate sanctions is that it may
result in net-widening with the sanction not being used ‘solely as a substitute for imprisonment’ but ‘when the [court]
otherwise might have ordered a community-based order’.252
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On the other hand, an objection to suspended sentences (and other substitutional sanctions) has been that they are
a fiction (that is, the offender is sentenced to imprisonment and not imprisoned) and that this has contributed to a
lack of community confidence in sentencing.253 Substitutional sanctions are a ‘form of “double speak” involving the
legislative fiction that someone is in prison when quite plainly they are not’.254 Further, relying on research in NSW
that found that offenders given suspended sentences were no less likely to reoffend than those given supervised
bonds, VSAC has questioned the specific deterrent capabilities of substitutional sanctions: ‘we do not believe that
sentences with known and specific breach consequences necessarily provide a more effective deterrent than other
forms of sentence that allow for a more flexible response’.255 VSAC has also pointed to research which suggests
that greater flexibility in the administration of the orders facilitates successful completion of the orders and
reduced recidivism.256
While the Law Society expressed the view that it did not appear possible to have an intermediate sentencing option
that was not substitutional, the Council disagrees and considers that it is possible to have an intermediate order that
is not dependent on the imposition of a term of imprisonment. Further, it is the Council’s view that any replacement
intermediate sanction should not be a substitutional order on the basis that removing the fiction that an offender is
sentenced to imprisonment will increase the transparency of the order and is likely to improve public confidence in
the sentencing process. The Synod supported this recommendation.

Recommendation
Nature of intermediate sanction
12. That any replacement intermediate sanction should be a sentencing option in its own right and should not
be a substitutional order.

7.2 PERIODIC DETENTION
Periodic detention is a part-custodial sentencing order where an offender remains in custody for part of the
sentence and lives in the community for the remainder of the time. It is the penultimate sanction before full-time
imprisonment. Generally, the approach to periodic detention has been to require that an offender be detained
in a correctional facility for two days of the week (often the weekend) and live at home for the remainder of the
week.257 Periodic detention was introduced as a sentencing option to cater for offenders where imprisonment was
appropriate but to allow minimum disruption to the offender’s employment and family connections.258 It was able to
fulfil punitive goals259 and ‘preserve the purpose of general deterrence as well as providing specific deterrence’.260 In
maintaining employment and connection with family, the order can be said to facilitate an offender’s rehabilitation.261
However, the rehabilitative effectiveness of the order has been questioned.262
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There has been a move away from periodic detention in many jurisdictions. While periodic detention previously
existed in NSW and the ACT,263 it now only is available in the ACT.264 It will not be a sentencing option in any
Australian jurisdiction following the abolition of periodic detention in the ACT by 2016–17.265 It was rejected in
Victoria as a replacement sanction for suspended sentences.266 Periodic detention was previously available in New
Zealand, until it was abolished by the Sentencing Act 2002 (NZ).267 Periodic detention (called intermittent custody)
was created in England and Wales by the Criminal Justice Act 2002 (UK) s 183 and was piloted and subsequently
abandoned.268 It was abolished in 2012.269 Although there are benefits to periodic detention (for example, allowing
an offender to maintain community ties), it has been thought there are other sentencing options available that are
cheaper, more flexible and equitable, and better able to address the causes of offending behaviour.270 The shift
away from periodic detention reflects the need to allocate scarce resources efficiently. Periodic detention requires
a major investment in resources to provide accommodation for offenders for only a few days a week.271 Barriers
to access including the need for transport and the lack of access for offenders living in rural and remote areas have
been identified as weaknesses of periodic detention.272 These factors were said to contribute to inconsistency and
inequity in sentencing.273 Further, periodic detention is limited in its ability to promote rehabilitation, given the limited
access to intervention and treatment programs over a two-day period.274 The Council’s preliminary view was that
periodic detention should not be introduced in Tasmania. There was no support expressed for periodic detention in
the submissions received, and the Law Society, the Synod and PACCOA expressly agreed with the Council’s draft
recommendation that periodic detention not be introduced in Tasmania. Accordingly, drawing on the experience
in other jurisdictions and the submissions, the Council’s view remains that periodic detention is not a suitable
replacement for the suspended sentence in Tasmania.

Recommendation
Periodic detention
13. Periodic detention should not be introduced in Tasmania.

7.3 HOME DETENTION
Home detention schemes vary between jurisdictions.275 Home detention can take the form of ‘front-end’ detention,
which is imposed as a sentence by a court, and ‘back-end’ detention, where it operates as a post-release option
following a period of imprisonment.276 In this report, the focus is on ‘front-end’ home detention. Home detention is
an order that involves the detention of an offender in ‘a specified residence during specified times for the duration
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of the sentence under strict supervision and subject to conditions’.277 The restrictions on the offender may vary from
confinement in the home subject to limited authorised absences, to placing an offender under curfew for certain
hours.278 Home detention typically, but does not necessarily, involve the offender being electronically monitored to
ensure compliance with the order.279
As a sentencing option, home detention may be as a means of serving a term of imprisonment imposed by the court
(substitutional sanction). This is the position in NSW and the Northern Territory. Alternatively, it may be available
as a stand-alone sanction independent of the imposition of imprisonment, which is the position in New Zealand and
was the approach in Victoria before its abolition in 2012.280 These home detention schemes are summarised in Table
A–1 in Appendix A. This table also includes information about models for reform of these orders. Home detention
may also be imposed as a condition of another sanction, such as a suspended sentence, as is the position in South
Australia and Canada.281 Other jurisdictions that do not have a separate home detention sanction may nevertheless
allow courts to impose a curfew as a condition of an intensive supervision or correction order.282 This part focuses
on stand-alone home detention.

7.3.1 CIRCUMSTANCES IN WHICH HOME DETENTION CAN BE IMPOSED
There are legislative restrictions in relation to the circumstances in which home detention can be imposed. Typically,
an offender must be a suitable person for home detention, there must be suitable premises for the offender to
reside in and the offender must consent to the making of the order.283 In addition, co-residents must consent284 or
their views taken into account in determining an offender’s suitability for home detention.285

Duration of the order
There are also restrictions on the maximum period for which home detention can be imposed (not more than
a year in Victoria, Northern Territory, New Zealand, or up to 18 months in NSW).286 This would suggest that a
maximum period for home detention of either 12 or 18 months may be appropriate to accommodate a majority
of offenders who currently receive FSSs in Tasmania. The Council notes that 88.5% of offenders who received a
FSS in the Supreme Court had a term of less than 12 months and 97.9% of offenders received a term of less than
18 months. In the Magistrates Court, 98.4% of offenders in receipt of a FSS had a term of less than 12 months and
99.6% received a term of less than 18 months.

Offence exclusions
Restrictions also exist in some jurisdictions in relation to the type of offences and offenders for which home
detention is available. In NSW, the legislation specifies that home detention is not available for a number of offences,
including sexual offences, violent offences, drug offences, offences involving firearms, stalking or intimidation and for
some domestic violence offences. In addition, offenders are excluded from eligibility for home detention if they have
previous convictions for certain violent and sexual offences.287 This was also the position in Victoria.288
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of a sanction of home detention where the court would have sentenced the offender to home detention if a suitable residence had
been available: Sentencing Act 2002 (NZ) s 80I.
Sentencing Act 1991 (Vic) s 26P; Crimes (Sentencing Procedure) Act 1999 (NSW) s 78(1)(c).
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In its consideration of home detention in NSW, the NSWLRC has expressed the view that the restrictions were too
broad and unnecessary to ensure public safety and community confidence in sentencing.289 However, the NSWLRC
did support a more limited category of exemptions (murder and sexual offences where the victim was under the age
of 16 years and the offence carries a maximum penalty of more than five years imprisonment).290 It also considered
that home detention should not be available for domestic violence offences where the victim of the offence was a
co-resident or likely co-resident of the offender.291
In the Northern Territory, home detention orders cannot be made if mandatory minimum terms of imprisonment
apply (Level 5, 4 and 3 violent offences) and in relation to Level 1 and 2 violent offences, aggravated property
offences and sexual offences the court can partly (but not fully) suspend the sentence and impose home
detention.292
In contrast, in New Zealand there are no offence specific exclusions. Instead, home detention is authorised if an
enactment prescribing the offences expressly provides that home detention may be imposed on conviction and this
is done by the Crimes Act 1961 (NZ) s 13.293 In addition, s 15A(1) of the Sentencing Act 2002 (NZ) provides that the
court can only impose a sentence of home detention if:
(a) the court is satisfied that the purpose or purposes for which sentence is being imposed cannot be achieved by
any less restrictive sentence or combination of sentences; and
(b) the court would otherwise sentence the offender to a short-term sentence of imprisonment.
This means that home detention can only be imposed if the court would have imposed a sentence of two years or
less.294 In New Zealand, home detention has been imposed for a very small number of serious offences. Between
2007 and 2010, home detention was imposed for manslaughter (n=4), sexual offences (n=43) and drug offences
(n=90).295 Following a review of the operation of the home detention scheme, the Ministry of Justice expressed
the view that ‘[t]here is no compelling case for a total prohibition on the use of this sentence for specific types of
offences such as violent, sex and drug offences’.296

7.3.2 CONDITIONS OF HOME DETENTION
The statutory framework for home detention in each jurisdiction sets out the standard and optional conditions
that can be imposed by the court. These are set out in Table A–1 in Appendix A. Many of the core conditions of
home detention are punitive and place considerable restrictions on the freedom of the offender.297 These include
conditions that require the offender to:
•

reside and remain at specified premises for specified periods of time;

•

submit to electronic monitoring if directed;

•

submit to drug and alcohol testing;

•

not consume alcohol or drugs;

•

comply with directions of supervisor;

•

undertake community work (which can also serve a restorative purpose);298
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•

not associate with particular people or types of persons; and/or

•

not take part in particular categories of employment.

In Australia and New Zealand, home detention has not only been a punitive sanction imposing onerous obligations
on the offender and subjecting the offender to surveillance and monitoring, but has also focussed on rehabilitation
by allowing the court to require the offender to take part in treatment and personal development activities or
programs.299 In addition, in all jurisdictions, the court has a residual discretion to impose any special conditions that it
considers appropriate (Victoria (now repealed), NSW, Northern Territory) or any condition that the court thinks fit
to reduce the likelihood of further offender (New Zealand).
In New Zealand, there are three features of the conditions that may be attached to a home detention that differ
from the Australian jurisdictions. These are conditions that:
•

allow the court to require the offender to submit to judicial monitoring as a condition of home detention.300
Judicial monitoring was intended ‘to enhance and maintain judicial confidence in community-based sentences
and the new home detention scheme’.301 It was ‘particularly aimed at borderline cases, that is cases where the
decision to impose either a community-based option or a sentence of imprisonment is finely balanced’;302

•

specifically acknowledge restorative justice activities within the home detention scheme as an offender may
leave the premises to attend a restorative justice conference or to an undertaking arising out of a restorative
justice conference;303 and

•

allow the court to impose post-detention conditions which include standard and special conditions similar to
those imposed for home detention other than a condition for electronic monitoring.

7.3.3 ADVANTAGES OF HOME DETENTION
Home detention is commonly advocated on the grounds that it ‘provides a cost-effective alternative to
imprisonment that avoids many of the negative consequences of full-time custody’.304

Rehabilitative and reintegration benefits
Home detention allows the offender to remain in community, with the advantage that it allows the offender to
retain significant connections in the community such as employment, family relationship and public housing.305 This, it
is argued, ‘more effectively supports the reintegration and rehabilitation of offenders’,306 while allowing the offender
to avoid the negative influences of prison. This benefits not only the individual offender but also the community
more generally by reducing recidivism.

Satisfy multiple sentencing objectives
Home detention allows the court to satisfy multiple sentencing objectives, including punishment, restoration and
rehabilitation.307 Home detention allows a court to combine benefits to the community and possibly the victim
(through community service work) with rehabilitation and an element of punishment.308 Roberts has argued that
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multidimensional orders (rather than orders that pursue only one sentencing objective) are more closely aligned with
public expectation.309 Accordingly, it could be argued that multidimensional orders have the potential to increase
community satisfaction with sentencing.

Successful completion rates
Evaluation of home detention programs has found high levels of success in terms of offenders completing home
detention. The Productivity Commission’s 2014 Report on Government Services found that 88.5% of home
detention orders in NSW were successfully completed in 2012–13.310 In contrast, only 76.9% of supervision orders
were successfully completed. In Victoria, before the abolition of home detention, completion rates were 96.6% in
2011–12. In the Northern Territory, there was an 80% successful completion rate in 2012–13.311 This was more
positive than other community-based orders such as community work orders (72%), probation (59%), community
custody orders (60%) and community-based orders (60%).312
Similar findings have been reported in New Zealand, where home detention is more successfully completed than all
other community-based orders except community detention — with over 80% of offenders successfully completing
home detention.313 A review by the Ministry of Justice found that, between 2007 and 2010, 21% of those sentenced
to home detention were convicted of an offence that was committed while subject to order. The Ministry of Justice
observed that most of these offences related to the administration of the sentence (breach of conditions of the
sentence) rather than other criminal offences and that the offences tended to be of low seriousness.314 In its 2014-15
annual report, the New Zealand Department of Corrections observed that there had been 95% compliance with
the directions and restrictions inherent in the home detention sentence in the financial year 2014-15.315

Reducing offending behaviour
There has been limited research that has compared reoffending following the completion of an order of home
detention with recidivism following the imposition of other sentencing orders. In Australia, there are no studies that
directly compare recidivism rates for home detention with other sentencing options and none of the research has
used matched offenders.
In her 2013 analysis of the use of home detention in Australia, Martinovic’s summary of existing research indicated
that since 2000, recidivism rates on home detention in Australia ‘have ranged from between 2 and 12%’.316 The
evaluation of the pilot of the home detention scheme in Victoria conducted in 2006 found very low levels of
recidivism with only one offender being sentenced to further imprisonment and one offender remanded in custody
in relation to an alleged offence since the commencement of the pilot in 2004.317 This was lower than the expected
number of recidivists for the home detention pilot, which was 7.26, and yielded a recidivism rate of 1% (if the
sentenced offender was counted) and 2% (if both offenders were counted).318 This compared to 28% for all prison
releasees and so, the ‘rates of reoffending were … found to be substantially lower than expected, even taking into
account home detainees’ lower risk levels’.319
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In NSW, the Standing Committee on Law and Justice reported that 12% of offenders discharged from home
detention between 2000 and 2002 were returned to custody.320 Later research in NSW found higher recidivism
rates with 36% of offenders who had completed home detention being convicted of an offence within two years.321
The NSWLRC observed that this was ‘significantly lower that the reoffending rate for offenders released from fulltime custody … [where] 61% were reconvicted within two years’.322 As noted by the NSWLRC, these ‘figures are
not directly comparable due to the differences in index years (2004 compared to 2006–07) and in the characteristics
of offenders who serve their sentence in full-time custody compared to those who serve them in home detention,
as offenders at lower risk of reoffending are more likely to be suitable for home detention’.323 However, the
NSWLRC expressed the view that given ‘large disparity in reoffending rates, as well as high home detention
completion rates, [this] suggest that home detention may be an effective sentence’.324
VSAC also compared offenders who received home detention with offenders who received other communitybased sentences.325 It found that the rate of reoffending within two years for offenders discharged from community
corrections orders during 2003–04 was 29% across all Australian jurisdictions.326 In comparison to the rates of
reoffending found in the evaluation of the pilot program in Victoria, this suggested that recidivism rates for home
detention were lower than for other community orders. However, VSAC acknowledged that this comparison did
not involve matched offenders and did not take account of potentially different offender profiles (‘low-risk, nonviolent offenders who are comparably better educated, more likely to be employed and have a stable lifestyle’).327
In New Zealand, the Ministry of Justice compared reoffending by home detainees with offenders released from a
short-term sentence of imprisonment or sentenced to other non-custodial sentence. It found that:
The proportion of offenders sentenced to home detention in 2007–2008 and 2009–2010 that was reconvicted in
the next 12 months (21.5% and 23.0% respectively) was less than half that of those released from a short-term prison
sentence in the same years (50.3% and 52.6%). Compared to other non-custodial sentences, reconviction rates after
12 months for those sentences to home detention were lower than those for each of the four other non-custodial
sentences [community work, supervision, intensive supervision and community detention].328

It found that after 24 months, reconviction rates remained the lowest for offenders sentenced to home detention
when compared to any other sentencing order.329 The review also examined the number of offenders who were
imprisoned in next 12 months following discharge from the order, on the basis that imprisonment was an indication
of reoffending seriousness.330 It found that imprisonment rates after 12 months for those sentenced to home
detention were less than imprisonment and intensive supervision and supervision but higher than for offenders who
had received community work and community detention. In conclusion, the review found that home detention was
a ‘very successful sentence in terms of reducing the likelihood of reconviction and imprisonment’.331 The 2014-15
annual report noted a decrease in reoffending over the period 2010-11 to 2014-15 for offenders sentenced to
home detention.332
Research in Switzerland also supports the benefits of home detention for the rehabilitation of offenders and the
reduction of reoffending when compared to other community-based sanctions.333
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Cost benefits
Research in other jurisdictions shows that home detention is significantly less costly than imprisonment. The
NSWLRC reported that in 2011–12, the total net operating expenditure and capital cost per NSW offender per
day was $292.51 compared to $28.75 for an offender being supervised in the community by Corrective Services.334
Relying on a study by the NSW Auditor-General, the NSWLRC reported that, while home detention was the most
expensive and intensive community option, it was significantly cheaper than imprisonment, costing about one quarter
of the amount per offender.335 The Auditor-General reported that the net operating expenditure per prisoner per
day on home detention was about $47 compared to about $187 for an offender in a minimum/medium security
imprisonment.336 The Auditor-General also identified ‘unquantified savings’ such as:
•

home detainees who stay in employment and continue to contribute to their family’s upkeep and stability;

•

home detainees contributing to the costs of their rehabilitation treatment and other activities;

•

unpaid community work that some home detainees complete as part of their sentence.337

It should be noted that in calculating the cost savings in Tasmania (where the net recurrent expenditure per prisoner
per day in 2013–14 was $332.36) it is unlikely that the introduction of home detention would necessarily reduce
the costs of running the prison system and it is probable that the costs of the home detention scheme would be in
addition to the prison budget. However, as identified by the NSW Auditor-General, there are other costs savings
attributed to home detention.
A reduction in the cost of crime due to decreased recidivism following home detention is also a saving that has been
attributed to home detention.338 In an evaluation of the Victorian Home Detention Pilot Program, it was reported
that for every dollar spent on home detention, $1.80 was saved.339 This included cost savings that resulted from
diversion from imprisonment and the reduction in imprisonment due to reduced recidivism. However, the Victorian
scheme was more expensive than the NSW model ($48 000 vs $20 000 per offender per year), with the disparity
being attributed to several factors which included the higher costs of a pilot scheme in comparison to an operational
scheme, the lower than expected caseloads in Victoria and the strong emphasis in Victoria on case management.340
The cost of home detention in Victoria was still much lower than the cost of imprisonment (calculated at $83 200
per prisoner per year).341
Critics of home detention have suggested that, in evaluating the cost of home detention, comparisons should be
made with other community-based sanctions rather than the cost of imprisonment.342 This has been done in New
Zealand, where home detention was evaluated by the Ministry of Justice in 2012. It found that home detention was
considerably cheaper than imprisonment but that it was the most expensive of the non-custodial sentences, partly
because of external expenses associated with electronic monitoring.343
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Table 7–1: Cost of administering sentences per offender: New Zealand344
Sentence

Daily cost
(rounded to nearest dollar)
NZ$

Six month term
NZ$

Home detention

58

10 486

Community detention

17

3046

Intensive supervision

17

3116

Supervision

12

2243

Community work

7

1242

Imprisonment

249

45 500

In New Zealand, the total management cost for home detention is currently NZ $77.22 per offender per day, with
$20.50 of that attributable to the electronic monitoring component.345

7.3.4 USE OF HOME DETENTION
Home detention is an infrequently used sanction in the Australian jurisdictions where it exists as an independent
sentencing option. In 2013, the NSWLRC observed that the use of home detention in NSW had halved since 2005.
In 2012, 161 offenders received home detention as their principal penalty compared to 384 offenders in 2005.346
In 2013, home detention was the principal penalty for only 134 offenders (130 in the Local Court and four in the
higher courts).347 In the Northern Territory, home detention accounted for 1.4% of the caseload of community
corrections as at 30 June 2013 (15 out of 1097 offenders).348 In Victoria, before the abolition of home detention,
very few offenders were sentenced to home detention with the use of the order declining since 2006–07. There
were 42 orders made by the court in 2006–07 and 10 made by the court in 2009–10.349 Of the 42 orders made in
2006–07, 40 were ordered by the Magistrates Court and two by the County Court.350
Factors identified to explain the limited use of home detention include:
•

stringent screening process by Community Corrections limiting the number of offenders deemed ‘suitable’;351

•

geographical restrictions, either because the order is only available in certain locations352 or because of
difficulties with electronic monitoring technology in remote areas preventing the imposition of home
detention in some areas;353

•

the requirement to impose a term of imprisonment before assessing an offender’s suitability for home
detention, which reduces the sentencing options for a court if an offender is found not suitable for home
detention;354

•

lack of clarity for sentencers about the intended target group for home detention;355 and

•

the substitutional nature of the order as a ‘direct equivalent for imprisonment’ did not align with the views of
sentencers.356
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In contrast, there appears to be greater judicial acceptance of home detention in New Zealand, where rates
of use of home detention have doubled from 2.2% in 2007–08 to 4.8% in 2013–14.357 In New Zealand, home
detention is a sentencing option in its own right and there is no requirement for the sentencer to impose a term
of imprisonment before ordering home detention. This may have encouraged greater use of the sanction in New
Zealand because there is no conception of home detention as a direct equivalent to imprisonment358 and there is no
need to impose a term of imprisonment before assessing an offender’s suitability for the order.359 The availability of
home detention as a real alternative to imprisonment was explained by the Court of Appeal in R v Iosefa,360 where
the court stressed that home detention ‘carries with it in considerable measure, the principles of deterrence and
denunciation. It is clear parliamentary policy that for short-term sentences, those of two years or less, the restriction
on liberty through home detention can more appropriately be imposed by a sentence of home detention than by
imprisonment’.361 Since 2009–10, home detention has been used more frequently than supervision by community
corrections and intensive supervision but less often than community detention and community work.362
In New Zealand, home detention has been imposed for a range of offences, including sexual offences (unlawful
sexual connection with young persons under 16, having exploitative sexual connection with a person with significant
impairment, sexual violation by sexual connection, indecent assault on a boy under 16, sexual connection with
person aged under 13 years), drug offences (possession of cannabis oil for supply, cannabis possession and sale,
possession of methamphetamine for supply), fraudulent production of immigration documents, offences against the
person (wounding with reckless disregard, causing grievous bodily harm recklessly, wounding with intent to injure),
perverting the course of justice, injuring with intent, driving while disqualified, causing death by dangerous driving and
aggravated robbery.363 The use of home detention for sexual offences against children has been considered by the
Court of Appeal in several cases, where the approach has been taken that ‘[a]ll sentences that are potentially in the
range for the particular offending should be considered on their merits, although it will be recognised that the likely
sentencing outcome for sexual offending against children is imprisonment’.364
In New Zealand, legislative restriction does not exist in relation to the offences for which home detention can be
imposed. However, the court can only impose a home detention order if it would impose a term of imprisonment
of two years or less.365 In New Zealand, home detention was most often imposed over the period 2007–10 for
dangerous acts and traffic offences (26.4% of home detention orders) and property and environmental offences
(25.2%). Violent offences made up 20.3% of home detention orders, with 13.6% imposed for drug offences and
8.4% for against justice offences. Home detention was not commonly imposed for sexual offences (3.1% of home
detention orders).366 Analysis of the cases where home detention was imposed for violent, sexual and drug offences
revealed:
•

of the cases where home detention was imposed for violence offences, most involved assault (72%) with 17%
convicted of aggravated robbery and 5% threatening behaviour. Rarely, home detention was imposed for very
serious offences — attempted murder and manslaughter;367

•

of the cases where home detention was imposed for sexual offences, 46% of offenders were convicted of
indecent assault or offences categories such as ‘other sexual’, while the remaining cases involved more serious
offending such as sexual violation by rape, sexual violation by unlawful sexual connection and attempted
sexual violation; and

•

of the cases where home detention was imposed for drug offences, most were convicted of dealing or
trafficking in illicit drugs (70%). Cultivating illicit drugs accounted for 16% of cases, with 5% convicted of
manufacturing and 2% of importing illicit drugs.368
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In contrast, given the extensive offence exclusions that exist in relation to home detention in NSW, and formerly in
Victoria, home detention has generally been used for relatively low seriousness offences. In NSW, home detention
was most frequently imposed on traffic offenders (41% of home detention orders made in 2012) and for ‘offences
against justice procedures’ (23% of home detention orders made in 2012).369
In Victoria, home detention was also used predominantly for traffic offences. VSAC found that driving whilst
disqualified was the most common offence for which home detention was imposed.370 Home detention was also
imposed in the Magistrates Court for drink driving offences and some minor drug trafficking offences.371 In relation to
the two cases imposed in the County Court in 2006–07, one was imposed for trafficking in a drug of dependence
and the other for defrauding the Commonwealth.372

7.3.5 OTHER ISSUES
Other concerns raised in relation to home detention include concerns about the consequences of home detention
for an offender’s family, the perception of home detention as a ‘soft punishment’ and that the barriers to suitability
for home detention operate in a discriminatory manner.

Impact for co-residents
Concerns have been raised by critics of home detention about negative consequences for families and others living
with offenders. These concerns are summarised by the VSAC as follows:373
•

home detention would compromise the safety of co-residents;

•

relationships between offenders and family members would be adversely affected;

•

there would be pressure on co-residents to ensure that the offender does not breach his or her order;

•

home detention would turn homes into prisons and families into gaolers; and

•

co-residents would be exposed to the intensive surveillance associated with home detention.

In Martinovic’s analysis of home detention in Australia, she observed that research has ‘overwhelmingly shown that
[home detention has] … inadvertent punitive effects on offenders’ co-residing family members’.374 However, the
experience of family differs depending on the nature of the relationship with offender, the financial stability of the
family and the nature and length of the home detention order.375 It is possible that home detention (despite its
difficulties for co-residents) can be positive for families if the offender starts leading a ‘pro-social lifestyle’ and there
are improved family relationships.376 Ultimately, Martinovic argued that the consequences for families should be
acknowledged and that home detention policies need to provide co-residents with sufficient information about their
role and function and facilitate contact (if necessary) with external support services and networks.377

Soft punishment
Media reports of home detention frequently portray home detention as a ‘soft punishment’.378 The perception
that home detention is an easy option for offenders and not a true punishment led to the abolition of the penalty
in Western Australia and Victoria as part of a ‘tough on crime’ political agenda.379 However, the ‘soft on crime’
perception would appear at odds with the reality of home detention for many offenders, with the NSW Legislative
Council Standing Committee on Law and Justice reporting that it had received much evidence that indicated that
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home detention was ‘considered substantially more punitive and intrusive than any other penalty short of full-time
custody’.380 Research examining offenders’ perception of detention confirms that while many offenders would prefer
home detention to imprisonment, it is ‘not simply a “soft” alterative to imprisonment for those who experience
it’.381 Belgian research shows that ‘the current assumption among the public and the media that EM [electronic
monitoring] is merely a ‘slap on the wrist’, allowing offenders to enjoy all the benefits of being home in conditions
similar to the free world, does not have an empirical basis’.382 Certainly, the nature of the conditions that attach to
home detention in Australia place considerable restrictions on the liberty of an offender and subject the offender to
strict surveillance and monitoring. And, the onerous nature of home detention as a punishment has caused some
commentators to argue that it is unduly severe for offenders who would ‘previously have received some form of
community order’.383

Barriers to suitability
Criticism has also been directed at the suitability criteria for home detention on the basis that it operates to exclude
offenders with substance dependency or mental health issues, homeless offenders or those with unstable housing.384
The need for the consent of co-residents, to live in an area where home detention is available and the requirement
to have an operating telephone in the house may create obstacles for some offenders.385 While acknowledging
that these criteria are ‘in reality more easily met by persons with some level of financial security and stability’,386
Martinovic indicates that Australian jurisdictions have made ‘specific attempts to reduce the inadvertent consideration
of offender’s economic status that result in discrimination during the selection process’.387 In relation to offenders
with substance abuse issues, the NSWLRC has recommended that (if home detention is retained) courts should be
able to ‘defer the requirement that the offender … reside at home until he or she has completed a residential drug
or alcohol treatment programs’.388

7.3.6 THE COUNCIL’S PRELIMINARY VIEWS
In the Consultation Paper, the Council expressed the preliminary view that home detention should be introduced as
a sentencing option in Tasmania. The Council’s proposal was that it should not be a substitutional sanction (that is,
it should not be a way of serving a term of imprisonment), but should be a sentencing option in its own right. The
Council indicated that home detention did not necessarily entail electronic monitoring and foreshadowed that other
effective methods of supervising compliance should be explored with Community Corrections and Tasmania Police.
The Council suggested the following conditions attach to a home detention order:
The core conditions proposed are that the offender:
•

must not, in Tasmania or elsewhere, commit another imprisonable offence;

•

must live only at approved premises;

•

must remain at approved premises for time specified in the order;

•

accept visits;

•

submit to searches of places or things;

•

submit to electronic monitoring if directed;

•

comply with any reasonable directions;

•

not consume alcohol or drugs;
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•

submit to breath testing, urinalysis and other test procedures for detecting drug and alcohol use;

•

accept reasonable directions in relation to employment; and

•

engage in personal development activities or in counselling or treatment as directed.

In addition, it was recommended that the following special conditions be available:
•

judicial monitoring;

•

conditions in relation to finances or earnings;

•

conditions in relation to taking prescription medicine; and

•

any other condition that reduces the likelihood of reoffending.

7.3.7 SUBMISSIONS
There was general support expressed in a number of submissions in relation to the introduction of home
detention as a sentencing option in Tasmania. Several submissions also made specific reference to particular draft
recommendations in relation to home detention as set out in the Consultation Paper.
PACCOA supported the introduction of home detention as a sentencing option in Tasmania. Similarly, the Synod
generally approved of the Council’s draft recommendations in relation to home detention. The Synod commented
on the reduction in recidivism and the cost-effectiveness of home detention compared to imprisonment. However, it
also noted the critique of Amanda George (a prison activist and lawyer), who has argued that it is more appropriate
to compare home detention with other community-based programs — rather than imprisonment — on the basis
that if an offender is ‘safe enough’ to be in their home, they are safe enough to be in the community. The Synod
expressed its reservations about the issue of consent by co-residents, given that co-residents (particularly women)
may feel a sense of obligation to consent. The Synod also stated that the Council’s draft recommendation in
relation to the need for appropriate resourcing (Draft Recommendation 24) was very important. It believed ‘that
that recommendation is of critical importance, that the success of home detention for co-residents, offenders and
community safety depends on adequate funding’.
The DPEM was also supportive of further consideration of home detention as a sentencing options, but made the
following observation about responsibility for monitoring compliance:
Presently, once an offender is sentenced they become the responsibility of Corrective Services, unless they commit
further offences that require a police response. Monitoring offenders will require a 24-hour response service and whilst
supportive of the concept of home detention, DPEM would be opposed to any regime that placed the responsibility
[for] monitoring upon Tasmania Police, during or after, business hours. Similar, before DPEM could fully support home
detention, we would need more detail as to who would be expected to police breaches of detention orders and issues
surrounding tampering of electronic devices.

Based on its experience of administering bail curfew checks, the DPEM also considered that electronic monitoring
was necessary in order for home detention to be effective, as ‘without constant monitoring there is nothing
to prevent an offender ignoring a home detention order as soon as they have received their daily visit by the
supervising agency’.
The Law Society agreed with the introduction of home detention in Tasmania, on the basis that it provides a
cost-effective alternative to imprisonment and avoids many of negative consequences of imprisonment. The Law
Society also agreed that home detention should not be a substitutional sanction, but should be a sanction in its
own right. The Law Society acknowledged concerns about the potential for a home detention order to operate in
discriminatory manner, given that ‘there will be a direct correlation between a person’s wealth and their ability to
satisfy the prerequisites for a home detention order (such as whether they have a home to serve the detention)’.
This was said to raise questions about whether this is consistent with the concept of parity in sentencing. However,
the Law Society noted that this concern will be ‘avoided if home detention is not considered an equivalent to
imprisonment but a penalty on its own that is less severe than actual jail’.
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Similar concerns were also raised by the DPP, who expressed reservations about the fairness of home detention
orders. He wrote that:
[i]t would appear to me that such orders will favour persons who live in cities and are in stable relationships. In my
view, judges will be very reluctant to make such orders where persons live in isolated areas or have no stable family
background. Therefore, it seems to me that home detention orders will favour persons from wealthier backgrounds.

The Law Society agreed with the Council’s draft recommendation in relation to the need to protect against netwidening (Draft Recommendation 13). The Law Society observed that this draft recommendation (which suggested
that it be made clear that a home detention would be appropriate where a suspended sentence would previously
have been imposed) would require a change to the way that the court deals with Dinsdale.
There was some disagreement in the submissions received in relation to the offence restrictions that should be
created in respect of home detention. Draft Recommendation 15 proposed restrictions on the imposition of home
detention for domestic violence orders or sexual offences where the victim was likely to be a co-resident, and drug
cultivation offences in circumstances where the offence had taken place in the home in which the offender would
serve any sentence of home detention. In addition, it was suggested that the court should not impose a home
detention order on an offender who poses a significant risk in terms of committing a further violent offence. The
Law Society wrote that this draft recommendation should be the subject of further discussion. It indicated that:
[i]t may be appropriate in some cases to impose restrictions as to whether home detention should be available as a
sentencing option. On the other hand as a matter of principle a court’s sentencing discretion should not be fettered.
Arguably the kind of circumstances the consultation paper recommends ought to prohibit home detention order being
made would in any event lead a court to a finding that home detention is not an appropriate sentence.

In contrast, the DPEM clearly supported restrictions on home detention for drug trafficking, and domestic violence
or sexual assault in circumstances where the victim is likely to be a co-resident.
The Law Society also made comments in relation to the need for the consent of co-residents. It agreed with the
Council that consent should be necessary, but considered that a ‘co-resident’ should be clearly defined as a person
who has a legal right to occupy the property, and not a licensee. In contrast, the DPEM suggested an expansion of
consent to encompass issues surrounding children in the home and immediate neighbours who may be affected.
The DPEM and the Law Society also commented on the conditions that should attach to a home detention order.
The Law Society agreed with the core conditions suggested by the Council, subject to the need to specify that
searches of places should only relate to the approved property (that is, the offender’s home). The Law Society also
agreed with the proposed special conditions, with the exception of the special condition in relation to finances and
earnings. It considered that there was ‘little justification in the Consultation Paper as to why the Court should have
this type of power other than it might be good for a “problem solving approach”’. The Law Society cautioned that
‘such a significant interference with property rights should be carefully considered’. The DPEM commented on the
proposed core condition that an offender not commit an offence in Tasmania or elsewhere and indicated that it
would not support a home detention condition that allowed an offender to leave the jurisdiction of the state.

7.3.8 THE COUNCIL’S RECOMMENDATIONS
Based on its research and the submissions received, the Council’s view remains that home detention should
be introduced as a sentencing option in Tasmania. Home detention is an effective sentencing option in other
jurisdictions with high completion rates and relatively low recidivism rates. It is able to address multiple aims of
sentencing and provides an onerous sentencing order that both punishes an offender, deters the offender and
others from committing offences, and assists in addressing the offender’s rehabilitative needs. It allows the offender
to maintain family and community connections and remain in employment. Conditions attached to the order also
provide community protection by the supervision requirement and the restrictions placed on the movement and
activities of the offender. It is important to note that the sentencing option recommended by the Council is intended
to operate as a replacement for a suspended sentence in relation to a cohort of offenders who, typically, are
currently unsupervised in the community for the period during which the sentence is suspended. In this way,
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the purpose of the proposed sentencing order in Tasmania has close similarity with the legislative intent of the New
Zealand model of home detention that was established with a view to addressing concerns about increasing prisoner
numbers following the abolition of suspended sentences.389

Nature of sanction
Analysis of the use of home detention and the types of cases where home detention is imposed by courts in
Australia and New Zealand reveals that if the sentencing option is introduced in Tasmania as a credible and useful
alternative to a FSS, few (if any) restrictions should be placed on the imposition of the order and that the sentence
should not be dependent on the court imposing a term of imprisonment (as with New Zealand). It is the Council’s
view that home detention should not be a substitutional sanction and should be a sanction in its own right. This
is intended to remove the disquiet felt by the judiciary in conceptualising home detention as an equivalent of
imprisonment, contributing to a reluctance to use the sanction.390 As indicated at [7.1], this also removes the fiction
that an offender is sentenced to imprisonment and will increase the transparency of the order and may improve
public confidence in the sentencing process. There was no opposition in the submissions to this approach, which
was expressly supported in the submissions of the Law Society and the Synod.
In the Tasmanian context, home detention would not be a replacement for a sentence of imprisonment but for
offenders who currently receive suspended sentences and who live in the community following sentence.391 For
these offenders, home detention is likely to be a more onerous sanction, as offenders who receive home detention
do not ‘walk free’ but are subject to considerable restriction in the community. Accordingly, a home detention
order would be suitable for more serious cases where a FSS is currently imposed given that it is considerably
more onerous than an unconditional FSS. As a protection against net widening, the Council’s view is that (as with
the approach in s 15A(1) of the Sentencing Act 2002 (NZ)), there should be a legislative direction that a home
detention order is only permitted in circumstances where the court would otherwise have imposed a sentence of
imprisonment and only where a less onerous or restrictive sanction would not satisfy the purposes for which the
sentence is being imposed. The Council’s view is that it should also be made clear that the order is appropriate
where a suspended sentence would previously been imposed.392 As discussed, the Law Society noted that this
recommendation would require a change in the current approach to Dinsdale. Although not specifically explained in
its submission, it would appear that this is on the basis that Dinsdale dictates that a court must engage in a two-step
reasoning process in imposing a suspended sentence: (1) the decision to impose a sentence of imprisonment and (2)
the decision to suspend the operation of the term of imprisonment.393 In contrast, home detention (according to the
Council’s recommendation) is not a substituted sanction of imprisonment, but a sanction in its own right. However,
the Council does not consider that this should cause undue difficulty, given that the proposed sentencing reforms
represent a change to the current sentencing hierarchy and sentencing practice, and the recommendation serves
the purpose of clarifying that the home detention order is intended to operate as a replacement for suspended
sentences (as has been done in Victoria in relation to the CCO).394 Further, as noted elsewhere, courts have not
always strictly applied the Dinsdale approach and the evidence suggests that some sentencers use a suspended
sentence as a form of intermediate sanction.395 The Council’s view remains that there should be a clear statement
directed to limiting net-widening in order to ensure that home detention is only used in more serious cases where
suspended sentences were previously imposed.
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Offence restrictions
The use of offence exclusions to preclude an offender from eligibility from home detention (such as exist in NSW
and the Northern Territory and as existed in Victoria)396 would have a significant effect on the effectiveness of home
detention as a replacement for suspended sentences in Tasmania, particularly in the Supreme Court. The top 10
offences attracting a FSS included deal or traffic in drugs — commercial quantity (14.6%), serious assault resulting
in injury (9.8%), cultivate illicit drugs (6.0%) and aggravated sexual assault (4.3%). All these offences would be
excluded from the imposition of a home detention order under the NSW and former Victorian models. This would
particularly affect sentencing for drug offences as 67.7% of offenders convicted of cultivating illicit drugs and 65.8% of
offenders convicted of dealing or trafficking in a commercial quantity of illicit drugs in the Supreme Court received
a FSS. In the Magistrates Court, home detention would not be excluded as a sentencing option for a majority of
offences where FSSs are imposed, as nine of the 10 top offences attracting a FSS would not fall within the serious
offence exclusions.397 However, excluding sexual offences from eligibility for home detention would affect the
sentencing practice for some offences where an offender was most likely to receive a FSS, such as non-aggravated
sexual assault, where 39.3% of offenders receive such a disposition. In contrast, adopting the New Zealand approach
would allow the sentence to be used for a range of offences (including serious offences) where home detention is
proportionate to the circumstances of the offence and the offender.398
It remains the Council’s view that if home detention is to be effective as a replacement for suspended sentences,
there should be very few offence restrictions. Instead, the court should have the discretion to impose a home
detention order if such an order is proportionate to the circumstances of the offence and the offender. Restrictions
should be that home detention should not be used for domestic violence offences or sexual offences when the
victim is likely to be a co-resident although alternative community-based accommodation for home detention could
be used provided that there were appropriate conditions to protect the victim.399 In relation to drug cultivation
offences, the court should not sentence an offender to home detention in the same home where the offender was
cultivating drugs. The Council remains of the view that home detention should not be ordered in the offender’s
home where the victim is likely to be a co-resident. However, home detention could be ordered in alternative
accommodation, provided there is sufficient protection for the victim. A person who has cultivated drugs could also
be sentenced to home detention in premises other than the place where the drugs were cultivated. In view of the
Council’s recommendation that community-based accommodation (other than an offender’s home) could be used
for home detention,400 the Council agrees with the Law Society that the meaning of co-resident should be restricted
to a person who has the legal right to occupy the property and not a licensee. Although clearly, the court needs
to take into account the effect of the order on other people who may also live at the premises when exercising its
discretion to impose a home detention order.
In addition, as recommended by the TLRI, the Council’s view is that a court should not impose a home detention
order on an offender who poses a significant risk in terms of committing a further violent offence.401 The Council
considers that this approach addresses the concern of the DPEM in relation to children living in the home and
neighbours who may be affected by the order, given that the court should not impose the order where there is a
significant risk of the person committing a further violent offence. Accordingly, the Council does not support the
expansion of consent as suggested by the DPEM.
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Maximum term
Although concerns may be raised that setting a maximum term unduly limits the discretion of the court, unlike the
TLRI recommendation, the Council’s view remains that a maximum term should be specified in the legislation.402
The Council considers this is necessary to ensure that unduly long home detention orders are not imposed which
are likely to impose hardship and pressures on the families of offenders and make compliance increasingly difficult for
offenders.403 The Council’s view is that 18 months should be the maximum term of home detention as this would
address these concerns and would also accommodate the vast majority of offenders who currently receive FSSs in
Tasmania. In Tasmania, for 97.9% of offenders the length of the term of imprisonment imposed with a FSS in the
Supreme Court was less than 18 months. In the Magistrates Court, for 99.6% of offenders the length of the term
of imprisonment imposed with a FSS was less than 18 months. The view of the Council is that there should also be
scope for the progressive reduction of the hours that the offender is required to spend at approved premises after a
specified portion of the sentence.404 This would increase the flexibility of the order and may provide an incentive for
compliance with the terms of the order. It also serves to integrate an offender completely back into the community
by the end of the term of home detention.

Conditions
The Council’s view is that while there should be core conditions that attach to a home detention order, the court
should have the discretion to tailor special conditions to address the criminogenic needs and the circumstances
of the particular offender. In view of the submissions received and the Council’s reconsideration of the issue, the
Council’s view is that the following core and special conditions should be available for a home detention order:
The core conditions should be that the offender:
•

must not commit another imprisonable offence;

•

must live only at approved premises;

•

remain at approved premises for the time specified in the order except:
(a) to seek urgent medical or dental treatment;
(b) to avoid or minimise a serious risk of death or injury to the offender or any other person; or
(c) with the approval of a probation officer to comply with any special condition, to seek or engage in
employment, to attend training or other rehabilitative or reintegrative activities or program and for any
other purpose specifically approved by the probation officer;

•

accept visits;

•

submit to searches of approved premises or things;

•

submit to electronic monitoring if directed;

•

comply with any reasonable directions;

•

not to consume alcohol or drugs;

•

submit to breath testing, urinalysis and other test procedures for detecting drug and alcohol use;

•

accept reasonable directions in relation to employment; and

•

engage in personal development activities or in counselling or treatment as directed.

The Council has amended the wording of the condition in relation to imprisonable offences in response to the
submission of the DPEM. The Council notes that this proposed core condition was not intended to signal that an
offender could leave the state during home detention, but was intended to capture all potential offending behaviour
against Tasmanian law or the law of other jurisdictions. Accordingly, the Council has re-worded the condition to
refer to the requirement that the person ‘not commit any imprisonable offence’.
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The Council has also amended the wording of the condition in relation to remaining in approved premises, in order
to allow for the offender leaving the premises for specific reasons. This is based on the New Zealand provision and
allows an offender to leave the premises where the probation officer has approved the absence and in emergency
situations (without prior approval). In New Zealand, there are a number of distinct phases of home detention that
begin with initially high levels of intervention and move to less restriction as the order progresses. This is explained as
follows by Smith and Gibbs:
Each home detention order progresses in a series of phases, and offenders on phase one, for example, may have to see
or be visited by a probation officer up to three times each week for up to half their sentence, which could mean many
months. They will also have conditions to attend programmes for substance misuse, anger management, counselling,
offending behaviour courses and possibly employment-related training. Offenders are very restricted in phase one as to
what they can do; they are allowed to go grocery shopping, attend medical appointments, attend funerals, attend and
observe religious activities, and attend employment or study. Otherwise they are required to remain at home, although
probation officers do have some limited discretion to give permission to permit leave. … In phase two, detainees might
be allowed to attend one social function each month and some leisure time. Phases 3 and 4 progressively allow more
social outings. The overall aims of home detention … are reintegration and rehabilitation, and the intensive supervision
and programmes are therefore viewed as the means to achieve these.405

The Council’s view is that the legislative framework for home detention needs to allow for authorised absences and
should have sufficient flexibility for Corrective Services to have a staged approach to managing offenders on home
detention that results in them experiencing fewer restrictions on their freedom as they progress through the order.
The Council has also amended the wording of the core condition in relation to searches (based on the Law Society’s
submission) to refer to searches of approved premises.
As noted at [7.3.2], many of the core conditions are punitive and impose considerable supervision and restrictions
on the offender. However, other conditions, such as the treatment and personal development requirements, focus
on the rehabilitation of the offender.
The Council’s view is that the following special conditions should be available:
•

judicial monitoring;

•

conditions in relation to taking prescription medicine;

•

any other condition that may reduce the likelihood of reoffending.

The Law Society agreed with most of the special conditions, but raised a concern about the ability of a court to
impose special conditions in relation to an offender’s finances or earnings. This proposed provision was based on
the New Zealand legislation that allows the court to impose such a condition if it would reduce the significant risk
of reoffending by the rehabilitation and reintegration of the offender. The Council has not been able to locate any
publicly available information in relation to the circumstances in which this condition has been used in New Zealand,
and it has reconsidered inclusion of this special condition in light of the Law Society’s concern that such a significant
interference with property rights should be carefully considered. The Council’s view is now that such a provision
should not be introduced.
As with the New Zealand position, it is the Council’s view that the imposition of any of the special conditions are
required to reduce a significant risk of reoffending by the offender that could not be met by core conditions alone
and that the imposition of the special condition(s) would be likely to reduce the likelihood of further reoffending
by the rehabilitation and reintegration of the offender.406 The range of conditions can be tailored to the needs of
the particular offender and allows the court to address the desired sentencing purpose(s) (punishment, deterrence,
rehabilitation and/or denunciation). Many of these conditions are familiar in the Tasmanian context, however judicial
monitoring is not currently available in Tasmania (other than in the context of a drug treatment order).407 Judicial
monitoring is a key feature of a problem solving approach to sentencing and may facilitate judicial confidence in the
sanction.408
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Powers on breach
It is the Council’s view that, given the seriousness of offences for which an offender may receive a home detention
order, there should be a presumption in favour of resentencing if an offender breaches the order by committing
an offence punishable by imprisonment, unless exceptional circumstances exist. The court can also vary the order,
confirm the order or cancel the order (and make no further order). If an offender is in breach of any of the other
conditions, the court can vary the order, confirm the order, cancel the order and resentence or cancel the order
(and make no further order). Further, it is not a separate offence to breach a home detention order but it is
necessary to ensure that breaches are enforceable beyond the expiration of the order.

Other issues
The Council is also mindful of the criticism of home detention in relation to the impact on co-resident and the
barriers to suitability for some offenders. The Council considers that the consent of any co-resident should be
a precondition to an offender’s assessment of suitability for a home detention order. However, if consent is not
provided, the sentence should be able to be served in some other community-based accommodation. The Council
acknowledges the Synod’s concern that co-residents may feel constrained to consent. However, the Council
considers that this should not preclude the introduction of the sentencing option in Tasmania. The Council’s view
is that concerns about the needs of co-residents can be addressed by the provision of support and information
about the nature of home detention, and for this reason considers that resources must be made available for these
purposes. In addition, appropriate resources need to be available to support the rehabilitation of offenders. Other
barriers to suitability that need to be addressed are homelessness and substance abuse. Resources will also be
necessary to ensure that geographical barriers do not preclude home detention for offenders otherwise assessed as
suitable. This may be the use of alternative accommodation in urban areas or alternative means of monitoring the
order in places where electronic monitoring is not available. Martinovic has observed that in jurisdictions that use
electronic monitoring of home detention there have been specific attempts to reduce discrimination resulting from
economic status:
Offenders on HDBS with RF (home detention based scheme with radio frequency monitoring) in the remote areas of
Australia usually have been supervised face-to-face without electronic monitoring, which was logistically impossible to
operate in some terrain. Supervisors have been employed on a casual basis to impose surveillance on offenders within
their local community. In cases when an offender wants/needs to leave their community they phone the Regional
Community Corrections Office which then recruits another suitable casual supervision who monitors the offender
travelling away from their community and ensures that surveillance is not compromised. Partnership arrangements are
also arranged with local police agencies.409

Suggestions have also been made that ‘in “deserving cases” jurisdictions should have provisions to absorb the cost of
an offender’s accommodation (and relocation if necessary)’ and other costs associated with surveillance.410
The Council’s intention is that the order will operate in a manner that limits its potential to operate unfairly and
to ensure that home detention is not a sanction that is only available to offenders with means from a stable family
background (concerns raised in the submissions of Law Society and the DPP).
Surveillance to ensure compliance is also essential to the credibility of the order for the judiciary and the community.
While the Council’s view is that additional resources will be required for the surveillance of home detainees, this
does not necessarily mean electronic monitoring for all offenders or for the entire period of the order and other
effective methods of supervising compliance should be explored with Community Corrections and Tasmania
Police. This is necessary to ensure that geographical constraints do not cause the sentencing order to operate in a
discriminatory manner (as discussed above). However, the Council recommends that the feasibility of a scheme for
electronic monitoring of offenders be explored as part of the introduction of home detention in Tasmania. In making
this recommendation, the Council is mindful of the concerns of the DPEM in relation the resource implications of
monitoring. The DPEM’s submissions in relation to the need for rigorous monitoring to ensure the credibility of the
order and the difficulties that currently exist in relation to monitoring offenders with curfew requirements as part of
bail conditions are also a factor. It is noted that although electronic monitoring is not mandatory in New Zealand,
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but is instead at the discretion of the probation officer, all offenders sentenced to home detention are electronically
monitored. It is also noted that the actual monitoring requirement and compliance is operated by the Department
of Corrections in conjunction with a private sector company that operates and monitors the electronic monitoring
component of home detention.411
The Council is also aware of the perception that home detention is ‘soft on crime’. The Council’s view is that
acceptance of home detention as an appropriate punishment by the media, the judiciary, politicians and the broader
community is dependent on ‘de-coupling’ the concept of punishment and denunciation from imprisonment and its
‘re-coupling’ to community-based sentences.412 This will require an adjustment of ‘our thinking that “prison = serious
offence”’413 and will be the challenge for Tasmanian reforms that abolish suspended sentences. Further, as discussed,
it must be remembered that if home detention is introduced in Tasmania, it will be as an alternative to a suspended
sentence and so the appropriate comparison is between the conditions of a suspended sentence and home
detention (rather than home detention and imprisonment).

Recommendations
14. Home detention should be introduced as a sentencing option in Tasmania.
15. Home detention should not be a substitutional sanction and should be a sanction in its own right.
16. As a protection against net-widening, there should be a legislative direction that a home detention
order is only permitted in circumstances where the court would otherwise have imposed a sentence of
imprisonment (suspended or otherwise) and only where a less onerous or restrictive sanction would not
satisfy the purposes for which the sentence is being imposed. It should also be made clear that the order is
appropriate where a suspended sentence would previously been imposed.
17. There should be very few offence-based restrictions for home detention. Instead, the court should have the
discretion to impose a home detention order if such an order is proportionate to the circumstances of the
offence and the offender.
18. Restrictions that should be imposed are that home detention should not be used for domestic violence
offences or sexual offences when the victim is likely to be a co-resident (although alternative communitybased accommodation for home detention could be used provided that there were appropriate conditions
to protect the victim). In relation to drug cultivation offences, the court should not sentence an offender
to home detention in the same home where the offender was cultivating drugs. In addition, the court
should not impose a home detention order on an offender who poses a significant risk in terms of
committing a further violent offence.
19. A maximum term of 18 months for home detention should be specified in the legislation.
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Recommendations
20. The following core conditions should attach to a home detention order:
•

must not commit another imprisonable offence;

•

must live only at approved premises;

•

remain at approved premises for the time specified in the order except:
(a) to seek urgent medical or dental treatment;
(b) to avoid or minimise a serious risk of death or injury to the offender or any other person; or
(c) with the approval of a probation officer to comply with any special condition, to seek or engage
in employment, to attend training or other rehabilitative or reintegrative activities or program
and for any other purpose specifically approved by the probation officer;

•

accept visits from Community Corrections;

•

submit to searches of approved premises or things;

•

submit to electronic monitoring if directed;

•

comply with any reasonable directions including in relation to employment;

•

not consume alcohol or drugs;

•

submit to breath testing, urinalysis and other test procedures for detecting drug and alcohol use; and

•

engage in personal development activities or in counselling or treatment as directed.

21. The following special conditions should be available in relation to a home detention order:
•

judicial monitoring;

•

conditions in relation to taking prescription medicine; and

•

any other condition that may reduce the likelihood of reoffending.

22. Legislative direction should be provided that the imposition of any of the special conditions are required
to reduce a significant risk of reoffending by the offender that could not be met by core conditions alone
and that the imposition of the special condition(s) may reduce the likelihood of further reoffending by the
rehabilitation and reintegration of the offender.
23. There should be a presumption in favour of resentencing if an offender breaches the order by committing
an offence punishable by imprisonment, unless exceptional circumstances exist. The court can also vary the
order, confirm the order or cancel the order or make no further order if an offender breaches the order by
committing an offence punishable by imprisonment.
24. If an offender is in breach of any of the other conditions, the court can vary the order, confirm the order,
cancel the order and resentence the offender or cancel the order and make no further order.
25. It should not be a separate offence to breach a home detention order but it is necessary to ensure that
breaches are enforceable beyond the expiration of the order.
26. The consent of any co-resident should be a precondition to an offender’s assessment of suitability for a
home detention order. A co-resident is defined as a person who has a legal right to occupy the property
and is not a licensee. However, if consent is not provided, the sentence should be able to be served in some
other community-based accommodation.
27. Resources must be made available to provide appropriate support and information to co-residents and also
support to offenders.
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Recommendations
28. Other barriers to suitability that need to be addressed are homelessness and substance abuse. Resources
will also be necessary to ensure that geographical barriers do not preclude home detention for offenders
otherwise assessed as suitable.
29. While surveillance to ensure compliance is essential to the credibility of the order for the judiciary and
the community, and additional resources will be required for the surveillance of home detainees, this
does not necessarily mean electronic monitoring for all offenders or for the entire period of the order,
and other effective methods of supervising compliance should be explored with Community Corrections
and Tasmania Police. However, a feasibility study should be undertaken in relation to the introduction of
electronic monitoring of offenders sentenced to home detention.

7.4		COMMUNITY DETENTION ORDER
A CDO is a relatively new sanction that is available in New Zealand (since 2007) and co-exists with home detention
and intensive supervision. It was introduced to address the increase in prison numbers following the abolition of
suspended sentences.414 In NSW, a CDO was recommended by the NSWLRC in 2013. The NSW proposal is
intended as a replacement for home detention, intensive correction orders and suspended sentences rather than
as an additional intermediate sanction.415 There are considerable differences between the New Zealand model and
the NSW proposal in terms of the nature of the order. In NSW, a CDO would be a multi-dimensional order that
could serve similar sentencing purposes to home detention orders and intensive correction orders, as it is proposed
that the court could impose conditions relating to community work, treatment/rehabilitation, supervision and other
restrictions on the offender, in addition to a home detention requirement.416 In contrast, in New Zealand, the
primary purpose of the order is to impose a curfew, supported by electronic monitoring. There are also differences
in relation to the consequences of breaching the order.

7.4.1 NEW ZEALAND MODEL
In New Zealand, the CDO is essentially a curfew order. It was introduced (along with the intensive supervision
order) to ‘increase the credibility and availability of community-based sentences so that these sentences will be used
more frequently and fewer offenders will be sentenced to imprisonment’.417 The CDO was said to be ‘particularly
suitable for offenders whose offending has a pattern and tends to occur at particular times’ while the intensive
supervision order provided ‘a larger and more complex set of special conditions than [are] currently available under
the supervision sentence’.418 The court can impose a CDO for no more than six months with a curfew of at least
two hours per day and a total curfew for any week not more than 84 hours.419 No offences are excluded from a
community detention order.
In the Tasmanian context, a stand-alone CDO for a period of less than six months would not be suitable for many
offences where FSSs are imposed in the Supreme Court as only 42.2% of offenders received a term of imprisonment
less than six months. In contrast, 91.7% of offenders who received a FSS in the Magistrates Court had a term of
imprisonment less than six months. It is also unclear whether offenders currently sentenced to a FSS in Tasmania are
offenders who have a pattern of offending with offences tending to occur at particular times (so as to correspond
with the offender targeted by the imposition of a CDO). This would appear to apply to offenders who break into
houses or steal vehicles at night or engage in violence while out drinking, for example. Certainly some offenders who
currently receive FSSs may conform to a pattern of offending, such as some of the offenders convicted of serious
assault resulting in injury (9.8% of FSSs imposed in the Supreme Court) or those convicted of unlawful entry with
intent/burglary, break, enter (6% of FSSs imposed in the Magistrates Court). However, the offence categories for the
414
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most common offences attracting a suspended sentence in Tasmania suggest that community detention may not be
appropriate for all of these offences (and offenders). For example, offenders sentenced for drug offences accounted
for 29.5% of offenders sentenced to a FSS in the Supreme Court, while 30.4% of offenders sentenced to a FSS in the
Magistrates Court were convicted of driving and registration offences.
The Council’s preliminary view was that is was not appropriate to introduce a curfew order as a separate sanction.
There was no support for a CDO in the submissions received and the Law Society opposed the creation of a
curfew order, on the basis that it would ‘create a criminal incentive, generate more charges and make it easier for
youths in particular to be criminalised’. PACCOA also agreed with the Council’s draft recommendation that a CDO
not be introduced in Tasmania. Accordingly, the Council’s view remains that, while a curfew order as part of a
sanction is a useful addition to the sentencing regime in Tasmania, it is not appropriate to introduce it as a separate
sanction. Instead, the Council’s view is that a curfew condition should be available as part of the proposed CCO
(see [7.6.9]).

7.4.2 NEW SOUTH WALES
In NSW, the NSWLRC has recommended the abolition of home detention, intensive correction orders and
suspended sentences and the introduction of a new community custody order — the CDO. The NSWLRC
expressed the view that the new sanction was preferable to the previous orders because it was simpler, more
transparent and more flexible. It considered that most offenders who were sentenced to intensive correction orders
generally had ‘a low risk of re-offending and have only limited need of rehabilitative or intervention programs’ as only
these offenders could ‘pass the suitability assessment barrier due to the mandatory and inflexible community work
requirement’.420 These were not the offenders who were originally intended as targets of the intensive correction
order.421 The proposed CDO reflects the views expressed to the NSWLRC that more flexible sentencing
options were required and draws on the intensive supervision order in Western Australia, the CCO in Victoria
and a proposal of Corrective Services NSW ‘for a multi-agency intensive community order that would provide a
rehabilitative option for offenders with complex needs’.422
The NSW model would be a substitutional sanction, which means that is ‘as a way of serving a term of
imprisonment in the community’.423 Breaches of the sanction would be dealt with by the State Parole Authority
(SPA), which deals with the administration of custodial sanctions served in the community in NSW. The
consequence of breaching the CDO would be the revocation of the order and the offender committed to fulltime custody for the remainder of the sentence, unless there were good reasons for the breach. The SPA could
also refer the matter back to the court for variation of the original order.424 On referral, the court could revoke the
order (committing the offender to custody), vary the order or confirm it. If the order was revoked and the offender
committed to full-time imprisonment, the offender would have the ability to apply for reinstatement after one
month in custody.425
The Council’s preliminary view was that it was not appropriate to introduce a CDO that was a substitutional
sanction and there was no support for such an order in the submissions received. As indicated at [7.1], the Council’s
view remains that the replacement for suspended sentences should not be a substitutional sanction. Concerns
about substitutional sanctions include the criticism that they are a legal fiction that negatively affect community
perceptions of sentencing. It is also noted that this model has not been adopted as yet in NSW and it remains to
be seen how the order would operate in practice. PACCOA also agreed with the Council’s draft recommendation
that a community detention order not be introduced in Tasmania. Accordingly, the Council’s view remains that a
community detention order based on the NSWLRC model should not be introduced in Tasmania.
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Recommendation
Community detention orders
30. A community detention order should not be introduced in Tasmania.

7.5		INTENSIVE CORRECTION/SUPERVISION TYPE ORDER
As part of the expansion of intermediate sanctions, many jurisdictions have introduced an order that allows the court
to address the rehabilitative needs of the offender as well imposing punitive requirements. These orders are grouped
under the heading of intensive correction or supervision due to similarities between the orders, but there is variety in
the names given to the order.426 This section will also consider the intensive correction order that previously existed
in Victoria, as well as the proposal for a reformed intensive correction order and targeted intensive correction orders
for offenders with drug and alcohol recommended by VSAC.427
In NSW, the intensive correction order was introduced in 2010 to replace periodic detention.428 In 2013, the
NSWLRC recommended the abolition of the intensive correction order and its replacement with the CDO. It also
made recommendations for reforms to the intensive correction order if it was retained.429 Queensland also has an
intensive correction order, and Western Australia and New Zealand have an intensive supervision order.430 In the
Northern Territory, the community custody order was introduced in 2011, as a ‘tougher sentencing order targeting
offending behaviour’, designed to assist in achieving reduced imprisonment and reoffending rates431 and it shares
many features with intensive supervision orders. Tasmania, South Australia and the ACT do not have an intensive
supervision type order. However, it is noted that legislation for the creation of an intensive correction order was
introduced in the ACT Legislative Assembly on 19 November 2015. This is intended to provide a replacement
for periodic detention.432 In Victoria, an omnibus order — the CCO — was introduced in January 2012 as a
replacement for the intensive supervision order, combined custody and treatment orders, community-based orders
and the suspended sentence. The CCO is not a rebranded version of the other community-based sanctions but a
new sentencing option and for this reason it will be discussed separately at [7.6].

7.5.1 NATURE OF ORDER
Intensive supervision or correction orders are intended to be onerous for the offender, while allowing the court to
have the flexibility to tailor the sentence to address the offender’s needs. Accordingly, these intermediate sanctions
may attempt to meet a number of sentencing objectives including ‘the punitive objectives of deterrence and
retribution’ and the treatment of the offender (rehabilitation).433 Despite the focus on rehabilitation of the order, it
has been accepted in NSW that intensive correction orders can be imposed on an offender who does not have an
identified need for rehabilitation or of whom it can be positively said that there is a risk of reoffending.434
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In some jurisdictions, an intensive correction order is a substitutional sanction (NSW, Northern Territory,
Queensland and Victoria (before its abolition)).435 In contrast, in other jurisdictions, intensive correction/supervision
orders operate independently and do not require the court to impose a period of imprisonment (New Zealand and
Western Australia).436 This was also the approach taken by VSAC,437 but was not adopted in Victoria.

7.5.2 DURATION OF THE ORDER
The duration of an intensive correction order varies between jurisdictions,438 with the former Victorian provision, the
Queensland provision and the Northern Territory provision only allowing orders of up to 12 months. In NSW, the
duration is an order of not more than two years. In Western Australia and New Zealand, an intensive correction
order can be imposed for between six months and two years.

7.5.3 CONDITIONS
Intensive correction orders contain core or standard conditions that are mandatory as well as optional conditions,
which may be imposed if appropriate in the circumstances of the case.439 In some jurisdictions, intensive correction
orders only have a limited number of standard and optional conditions. For example, the former provision in
Victoria (aside from standard conditions about reporting and notifying of change of address) only allowed the court
to impose community work and/or treatment as core conditions with a discretion to impose special conditions to
attend prescribed programs if the program was designed to address the personal factors which contributed to the
offender’s criminal behaviour.440 In contrast, in other jurisdictions there are broader ranges of conditions that are
attached to an intensive correction order. For example, in NSW, the standard conditions include a requirement to:
•

submit to electronic monitoring if directed;

•

submit to a curfew or restricted movement if directed;

•

refrain from using drugs;

•

submit to searches and drug and alcohol testing;

•

participate in rehabilitative activities if directed;

•

undertake community service as directed.441

The court can also impose conditions in relation to employment, non-association and place restrictions, the
consumption of alcohol and ‘any other condition the court considers necessary or desirable for reducing the
likelihood of re-offending’.442 Other models allow the court a broader discretion to vary the conditions that may
attach to an intensive correction order. This is the approach in Western Australia, where there are only a few
standard conditions (including supervision by community corrections) and the court may include a program
requirement and/or a community service requirement and/or a curfew requirement.443

7.5.4		USE OF INTENSIVE CORRECTIONS ORDER
In Australia and New Zealand, the use of intensive correction orders has remained relatively low. In NSW, in 2013
only 1% of offenders sentenced (by penalty for principal offence) received an intensive correction order.444 This was
4.9% in higher courts and 0.9% in lower courts.445 In its review, the NSWLRC observed that intensive correction
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orders were not being used as frequently as periodic detention (before its abolition)446 and that the trend appeared
to be towards a decline in the use of intensive correction orders in NSW, Western Australia and Queensland.447
Similarly, in Victoria, before its abolition, the proportion of offenders who received an intensive correction order in
the higher courts had declined from 3% in 2001–02 to 1.3% in 2010–11.448 In the Magistrates Court, the proportion
of intensive correction orders imposed had increased slightly from 1.7% in 2004–05 to 2.1% in 2010–11.449 In
contrast, in New Zealand, the use of the intensive correction order (while low) has remained relatively stable since
its introduction in 2007 (increasing from 1.8% in 2007–08 to 2.1% in 2013–14).450
In an examination of the profile of offenders who received an intensive correction order in 2012, the NSWLRC
found that the most common offences were traffic/regulatory offences or offences against justice procedures.451
A NSW study that compared the characteristics of offenders who received suspended sentences with those
who received an intensive correction order found that offenders receiving intensive correction orders ‘were quite
different from those who received supervised suspended sentences in terms of offender and offence characteristics,
prior history and prior penalties received’.452 This suggests that an intensive correction order is not likely to be a
suitable replacement for a suspended sentence. Although it is acknowledged that intensive correction orders and
suspended sentences co-exist in NSW.

7.5.5 BARRIERS TO USE OF INTENSIVE CORRECTION ORDERS
In view of the limited use of intensive correction orders, consideration has been given to the barriers to the use
of such orders. These include legislative restrictions in relation to the offences that are excluded from the order,453
the rigorous nature of the suitability criteria that exclude offenders with cognitive impairment, mental illness,
substance dependency or homelessness or unstable housing,454 the availability of intensive correction orders in rural
and remote areas,455 and the mandatory community service work requirement.456 Other concerns have been the
substitutional nature of the sanction and that there have been insufficient resources made available to support the
sanction causing sentencers to lose confidence in it.457

7.5.6 POWERS ON BREACH
The powers on breach of the conditions of an intensive correction order or on conviction of an offence punishable
by imprisonment differ between jurisdictions, with the discretion being limited in some jurisdictions. For example,
in the Northern Territory, if an offender breaches the standard conditions by committing an imprisonable offence,
there is a presumption that the court will revoke the order and sentence the offender to imprisonment for the
unexpired portion of the order, unless this is unjust in the circumstances.458 A similar position operated in Victoria.
There was no presumption in favour of sentencing the offender to imprisonment for the unexpired portion if the
offender breached any of the other conditions of the intensive correction order.459
446
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In other jurisdictions, there is no presumption in favour of revoking the order. In NSW, the decision is made by
the SPA which can take no action, impose a formal warning and/or impose more stringent conditions, impose
a period of up to seven days home detention or revoke the intensive correction order (with the effect that the
offender serves the remainder of the term in prison) or order home detention (if the term is 18 months or less).460
In Queensland, the court may revoke the order and commit the offender to prison for the remainder of the term,
or resentence, fine or admonish and discharge the offender. In Western Australia, the court can confirm, amend or
cancel the order and resentence the offender.461 Similarly in New Zealand, the court may remit, suspend or vary any
special condition or impose additional special conditions, cancel the sentence or cancel the sentence and resentence
the offender.462

7.5.7 ADVANTAGES OF INTENSIVE CORRECTION ORDERS
In its review of sentencing, the NSWLRC identified several advantages of an intensive supervision order, including
that:
•

it is cheaper than imprisonment;

•

it allows an offender to remain in employment and maintain contact with family;

•

it avoids the potential contaminating effects of imprisonment, particularly for first time offenders;

•

it allows offenders to retain housing.463

7.5.8 THE COUNCIL’S PRELIMINARY VIEW
In the Consultation Paper, the Council expressed the preliminary view that intensive correction orders should not be
introduced in Tasmania.

7.5.9 SUBMISSIONS
There was no support for the introduction of an intensive correction order in the submissions received. In addition,
PACCOA expressly agreed with the Council’s draft recommendation that an intensive correction/supervision order
not be introduced in Tasmania.

7.5.10 THE COUNCIL’S RECOMMENDATIONS
Although intensive correction orders have been introduced in other jurisdictions as a means to address rehabilitative
and punitive elements of sentencing, more recently Victoria has abolished the sanction and recommendation has
been made for its abolition in NSW. The sanction has not been widely accepted by sentencers and has been
criticised on the basis that the intensive correction order is misleading, as it does not usually involve intensive
correction. Accordingly, in view of its limitations, the Council’s view remains (as with the view previously expressed
by the TLRI) that the benefits of intensive correction orders can be addressed in a more effective manner.

Recommendation
Intensive correction/supervision orders
31. Intensive correction/supervision orders should not be introduced in Tasmania.
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7.6 COMMUNITY CORRECTION ORDER
CCOs were introduced in Victoria in January 2012 as part of the government’s commitment to strengthening
sentencing law and also in response to VSAC’s report that suggested that suspended sentences were being overused
because of, in part, a failing of intermediate sentencing orders.464 The CCO is a single, flexible intermediate sanction
that has replaced a number of intermediate sanctions in Victoria. Initially it replaced the combined custody and
treatment order, the intensive correction order and the community-based order465 and has now also replaced the
suspended sentence. Its purpose was to ‘deliver common-sense sentences targeted directly at both the offender
and the offence’.466 However, courts did not initially use CCOs in the way that was envisaged and this prompted
legislative amendment with a view to facilitating greater use of the orders by ‘highlighting their flexibility and suitability
as a means of addressing offending in appropriate cases’.467 Uncertainty about the nature of the order and the need
for clarity and consistency also precipitated the Court of Appeal to provide guidance for the courts in sentencing an
offender to a CCO in its decision in Boulton v The Queen468 (the ‘guideline judgment’).469 It appears that there is now
greater acceptance of the CCO in both the Magistrates Court and in the higher courts.470
Despite problems that have arisen in Victoria with the introduction of CCOs, the Council’s view is that many
features of the order have promise and that many of the difficulties can be avoided by carefully structured and
monitored transitional arrangements. As indicated in chapter 5, it is the Council’s view that, in addition to the
introduction of home detention, suspended sentences can be replaced by a new intermediate order (the CCO) that
replaces suspended sentences, community service and probation. In taking this approach, the Council is encouraged
by the innovative approach taken in relation to the order by the Court of Appeal in Boulton v The Queen471 where
the Court highlighted the unique and innovative nature of the new order:
the advent of the CCO calls for a re-consideration of the traditional conceptions of imprisonment as the only
appropriate punishment for serious offences. This in turn will require a recognition of both the limitations of
imprisonment and of the unique advantages which the CCO offers.472

The acceptance by the Court that the introduction of a new sentencing order can fundamentally challenge accepted
sentencing practice shows promise for the future of a new intermediate order in Tasmania. It also resonates with the
approach of the courts in Tasmania, as is evident in the use of suspended sentences, that serious offending can be
dealt with other than with actual imprisonment.

7.6.1 NATURE OF THE ORDER
The purpose of the CCO is to ‘provide a community-based sentence that may be used for a wide range of offending
behaviour while having regard to and addressing the circumstances of the offender’.473 This means that it covers a
‘large sector of the sanction continuum’474 and sits below imprisonment and drug treatment orders but above fines in
the sentencing hierarchy.475 It is a sanction that exists independently of imprisonment (that is, it is not a substitutional
sanction) as was explained in the Second Reading Speech in the Victorian Parliament:
The CCO will also provide an alternative sentencing option for offenders who are at risk of being sent to jail. These
offenders may not yet deserve a jail sentence but should be subject to significant restrictions and supervision if they are
going to live with the rest of the community. The broad range of new powers under the CCO will allow courts wide
flexibility to tailor their response to address the needs of offenders and set appropriate punishments.
Instead of using the fictions of imposing a term of imprisonment that is suspended or served at home, the courts
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will now openly sentence offenders to jail, or where appropriate, use the CCO to openly sentence the offender to
a community-based sentence. There is no legal fiction involved. The CCO can be combined with a jail sentence,
but it will not pretend to be one. The CCO is a transparent sentence that can be understood by everyone in the
community.476

The CCO was intended to provide ‘a significant and proportionately punitive response to offences falling within
the mid-range of seriousness’.477 The changes it has brought about in judicial methodology are highlighted in the
Sentencing Act 1991 (Vic) s 5(4C), which provides that:
a court must not impose a sentence that involves the confinement of the offender unless it considers that the purpose
or purposes for which the sentence is imposed cannot be achieved by a community correction order to which one
or more of the conditions referred to in section 48F [non-association], 48G [residence restriction or exclusion], 48H
[place or area exclusion], 48I [curfew] and 48J [alcohol exclusion] are attached.

This has been accepted by the Court of Appeal, where the court made clear that the CCO may be appropriate for
relatively serious offences that would previously have attracted a medium term of imprisonment.478
In coming to this conclusion, the Court of Appeal addressed the relationship between imprisonment, the CCO
and the purposes of punishment (just punishment, general deterrence, specific deterrence and rehabilitation).
The Court considered that imprisonment was uniquely punitive because it involves the complete loss of physical
freedom.479 However, the Court also recognised the additional punitive features that make imprisonment a severe
punishment: loss of personal autonomy and privacy, loss of control over choice of activities and associates, strict
discipline, restriction of movement, forced association with other prisoners, confinement to a small cell (often
with a cellmate not of the prisoner’s choosing) and the exposure to risk associated with the confinement of large
numbers of people in a small space — violence, bullying and intimidation.480 As acknowledged in Mainwaring v The
Queen,481 ‘public discussions about the need to deter crime by the application of heavier sentences are not always
obviously, or at least apparently, informed by an appreciation of the significance of full-time incarceration upon men
and women who receive such sentences’.482 In such an environment, the Court stressed that opportunities and
incentives for rehabilitation were very limited and imprisonment was often seriously detrimental for the prisoner
and, as a consequence, the community.483 In view of these adverse features of imprisonment, the conclusion ‘that
imprisonment is the only appropriate punishment amounts to a conclusion that the retributive and deterrent
purposes of punishment must take precedence’, ‘even though the court is well aware that the time spent in prison
is likely to be unproductive, or counter-productive for the offender and hence for the community’.484 The Council
endorses the view of the Court of Appeal.
The CCO, however, ‘dramatically change[d] the sentencing landscape’.485 The Court stated that ‘the sentencing
court can now choose a sentencing disposition which enables all of the purposes of punishment to be served
simultaneously, in a coherent and balanced way, in preference to an option (imprisonment) which is skewed towards
retribution and deterrence’.486 While recognising that nothing is as punitive as prison, the Court considered that the
new sanction required a reassessment of the view that imprisonment was the only sanction that was appropriate for
offending of any real seriousness. It expressed the view that the CCO was also ‘intrinsically punitive and, depending
on the length of the order and the nature and extent of the conditions imposed, … capable of being highly
punitive’.487 The order also offers things that imprisonment cannot offer — the demand for the offender to take
personal responsibility for self-management and self-control, to undergo treatment and rehabilitation and to refrain
from undesirable activities and associations (depending on the conditions). It also enables the offender to maintain
contact with personal and family support.488 The Court said that, ‘in short, the CCO offers the sentencing court
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the best opportunity to promote, simultaneously, the best interests of the community and the best interests of the
offender and of those who are dependent on him/her’.489 This means that, in response to a submission that a CCO
may be appropriate, ‘it is no answer for a prosecutor (or a judge) to say, “How could a CCO be appropriate given
that an offence of this seriousness has always received imprisonment?”’490
It is the Council’s hope that if the CCO is introduced in Tasmania, it will precipitate a rethinking of sentencing
practice as has occurred in Victoria by requiring courts to consider imposing a community-based order where
previously it would have used a substituted sentence of imprisonment — the suspended sentence.

7.6.2 IMPOSITION OF THE ORDER
The Sentencing Act 1991 (Vic) provides that a court may impose a CCO if three prerequisites are satisfied:
•

the offender is convicted or found guilty of an offence punishable by more than five penalty units;

•

the court has received a pre-sentence report and has regard to that report;

•

the offender consents to the order.

The overarching principles for the imposition of the CCO are proportionality and suitability.491 A CCO can only
be imposed if an offender is a suitable person for the order and the order is a proportionate response to the
seriousness of the offence. The Court of Appeal specified that in deciding whether to impose a CCO:
the court should first assess the objective nature and gravity of the offence and the moral culpability of the offender.
The court should then consider whether:
(a)

the crime as so assessed is so serious that nothing short of a sentence wholly comprised of an immediate term of
imprisonment will suffice to satisfy the requirements of just punishment; or

(b)

a CCO, either alone or in conjunction with a sentence of imprisonment, would satisfy the requirements of just
punishment.492

In determining suitability, the Court discussed possible cases (such as those involving mental illness, drug addiction
and/or homelessness) where there might be anticipated difficulties with compliance with conditions and stated
that it was ‘important that prison did not become the default option in such a case’.493 The guidelines indicate that
‘concerns about difficulties of compliance should not be viewed as precluding the imposition of a CCO’494 and that
if an offender had been assessed as suitable for treatment and rehabilitation conditions, ‘the sentencing court should
proceed on the assumption that — whatever difficulties of compliance there may be initially — they are likely to
abate once the treatment process gets under way’ (accepting that relapses are common occurrences during the
beginning stages of treatment).495 The Court of Appeal also indicated that the CCO was likely to be a particularly
important sentencing option for young offenders, given its flexibility to allow a court to fashion an order that
simultaneously achieves the purposes of rehabilitation and punishment.496

7.6.3 TERM OF THE ORDER
In the Supreme or County Court, the maximum duration for a CCO is not set, as the court may impose a order for
the maximum term of imprisonment for the offence or two years — whichever is greater.497 The Court of Appeal
indicated that there was no necessary correlation between the term of the CCO and the term of imprisonment
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that might otherwise have been imposed. The Court said that ‘all that can be said is that, because imprisonment
is more punitive than a CCO, where a CCO alone is imposed it is likely to be of longer duration than the term of
imprisonment which might otherwise have been imposed’.498
It is unclear whether the Court of Appeal guidelines will result in an increase in the length of CCOs given its
acceptance that the order could be used for serious offences and the function of the length of the order to allow
the court to ‘punish the offender to an extent and in a manner which is just in all the circumstances’.499 However,
prior to the judgment, research undertaken by VSAC found that in the first 18 months for which CCOs were
available, the median length was two years, and only 15% of orders were imposed for a longer period.500 The length
of the order varied depending on the offence type, with justice procedure offences having the lowest median
length at 12 months, assault, drug offences and abduction having a median of 18 months and non-rape sexual
offences, aggravated burglary and deception having a median duration of 24 months.501 In the Magistrates Court, the
maximum term is two years in respect of one offence, four years in respect of two offences, and five years in respect
of three or more offences.502 The median duration was 12 months, and this was used for over two-thirds (68.7%) of
orders. VSAC found that ‘[o]ne in five (20.2%) was longer than 12 months (the longest was 24 months), while one
in 10 (11.0%) was under 12 months, clustering at six and seven months.503 In subsequent research, VSAC found that
between July 2013 and December 2014, there had been no change to the median duration attached to CCOs.504
The court can also impose an intensive compliance period if it makes a CCO for a period of six months or longer.505
An intensive compliance period can be for a lesser term than the length of the order. So for example, if the court
makes a CCO for two years, the intensive compliance period could be eight months. This is the time during which
the additional conditions attached to the order are to be completed,506 after which only the core conditions apply.
An intensive compliance period has only been used in the higher courts for six offenders, representing 1.3% of
CCOs imposed.507 Despite its infrequent use, an advantage of using an intensive compliance period is that it ‘may
reduce the risks of contravention associated with lengthy conditional orders by limiting the most onerous conditions
to a shorter period’.508

7.6.4 CONDITIONS
CCOs have mandatory core conditions and optional conditions that may be imposed by the sentencer. In addition
to the requirement not to commit an offence punishable by imprisonment, not to leave Victoria without permission
and conditions that regulate the relationship with community corrections, the court must impose at least one of the
following conditions:
•

unpaid community work;

•

treatment and rehabilitation;

•

supervision;

•

direction not to contact or associate with a person, or a class of people, specified in the order;

•

direction to (or not to) reside in a specified area or place;

•

direction to not enter, remain at, or consume alcohol at specified or unspecified licenced premises or a
location of any major event;

•

direction to pay a bond;

•

monitoring by the court;
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•

electronic monitoring;

•

direction to participate in services specified in a justice plan prepared in accordance with the objections and
principles of the Disability Act 2006 (Vic);

•

any other condition that the court thinks fit other than a condition about making restitution or the payment of
compensation, costs or damages.509

As compared with other higher-level intermediate sanctions, this is the broadest range of potential conditions that
can be imposed on an offender.510
The range of conditions that can be imposed means that the CCO can fulfil a number of sentencing purposes,
including punishment, deterrence and rehabilitation.511 It punishes an offender through the requirement to perform
unpaid community work, the restrictions imposed on movement, association and leisure time, the reporting
requirements and the requirement to comply with the order.512 The length of the order may also meet the need
for punishment. Similarly, a CCO can provide substantial general deterrence on the basis of the punitive effect
of the order.513 The requirements for an offender to participate in treatment programs and submit to judicial
monitoring addresses specific deterrence as well as rehabilitation concerns. Specific deterrence can also be fulfilled
by supervision, the restriction on liberty and the need to give up leisure time and the use of an intensive compliance
period. The fact that a CCO is a real punishment and the consequences for breach of the order also act as a specific
deterrent.514 Rehabilitation can also be met through any of the conditions imposed to the extent that they address
the factors that have contributed to offending. The onerous nature of the order (its length and conditions) fulfils the
requirement for denunciation. Non-association, residence restrictions or exclusions, place or area exclusions, curfews
and electronic monitoring incapacitate the offender as well as providing community protection. The community is
also protected to the extent to which the assessment and treatment condition addresses the underlying causes of
the offender’s behaviour.515
Concerns may be raised about the number of possible conditions that may be imposed on an offender on the basis
that it may result in an offender being burdened by an undue number of requirements leading to onerous sentences
that are frequently breached. Although this is theoretically possible, ‘[in] practice, the principle of proportionality
implies that no more conditions should be attached than are necessary’.516 This is made clear in the Sentencing
Act 1991 (Vic) s 48A, which provides guidance (and limits) on the approach taken by courts to the imposition of
conditions. The court must attach conditions in accordance with:
•

the principle of proportionality;

•

the purposes of sentencing;

•

the purpose of the CCO.517

The need for the conditions attached to be proportionate to the gravity of the offending was also affirmed by
the Court of Appeal.518 These constraints appear to be working as over-use of conditions does not appear to be
a problem in practice. Research conducted by VSAC found that in the Magistrates Court, the median number of
conditions imposed was two, with two-thirds (66%) of community corrections orders having either two or three
conditions while over one-quarter (26.6%) had only one condition. VSAC found that very few (0.8%) had more than
four conditions.519
Although the CCO can potentially be used to impose a unique sentencing combination, analysis of the conditions
used and the combination of conditions imposed reveals that the sentencing order has not yet been used in this
way. Research conducted by VSAC in 2014 found that the most common conditions imposed in the Magistrates
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Court were supervision, unpaid community work and assessment and treatment, which were used in nearly onethird of CCOs.520 VSAC found that each of these conditions was often coupled with other conditions:
Of the 7,571 CCOs that included unpaid community work, over three-quarters (77%) had at least one other condition
type, most commonly supervision (63.5%). A higher proportion of the 7,832 CCOs that included assessment and
treatment also included other conditions (87.9%), most commonly unpaid community work (72.6%). Virtually all of the
supervision conditions are coupled with at least one other conditions (99.5%), with the vast majority combined with
assessment and treatment (97.3%) and nearly two-thirds (64.4%) combined with unpaid community work.521

This trend was also found in the higher courts where assessment and treatment, supervision, and unpaid community
work were the most commonly imposed conditions.522 In a subsequent analysis of conditions attached to CCOs
in the Magistrates Court, VSAC found that the choice of conditions had changed: ‘While the conditions of unpaid
community work and assessment and treatment remained steady, supervision declined from 50.9% of cases to
31.7%’.523 VSAC stated that the reason for this decline was unclear, but one reason may be that ‘where magistrates
imposed a CCO in place of a suspended sentence, which occurred with increasing frequency throughout the period,
they maybe considered that the offender did not require supervision’.524
At all court levels, a reluctance to use many of the new conditions (non-contact, residence restriction, place
restriction, curfew, alcohol restriction, bond or electronic monitoring) has been identified, with the exception being
judicial monitoring.525 In 2014, VSAC reported that magistrates rarely used ‘new conditions of non-association
(1.4%), alcohol exclusion (1.0%), place restriction (1.0%), curfew (0.5%), and residence restriction (0.4%)’.526 In its
2015 analysis, VSAC reported that ‘there continued to be very infrequent use of conditions that did not exist for
the community-based order, such as alcohol exclusion and curfews’.527 In the higher courts, according to VSAC,
although more commonly used than in the Magistrates Court, there was limited use of the new conditions.528
Of the 464 offenders sentenced, the non-association condition was imposed in respect of 4.3% of offenders; the
residence restriction was imposed on 3.3% of offenders, place restriction was imposed on 1.1% of offenders, the
curfew condition was imposed on 0.9% of offenders and the alcohol exclusion also imposed on 0.9% of offenders.529
This issue has also been observed in other jurisdictions in relation to other sentencing orders, where the judicial
reluctance to use new conditions has also been identified.530

7.6.5 CONSEQUENCES OF BREACH
If an offender contravenes the conditions of the order, the court may vary the order, confirm the order, cancel the
order and resentence the offender and cancel the order and make no further order.531 A breach of the order is also
an offence punishable by a maximum of three months’ imprisonment.532 There is also power for the Secretary of the
Department of Justice to deal administratively with a breach in relation to unpaid community work or a curfew
condition, if the breach is not sufficiently serious to file a charge for the offence (but the breach is serious enough to

520
521
522
523
524
525
526
527
528
529
530

531
532

90

Ibid.
Ibid.
Ibid 39.
VSAC, above n 76, 20.
Ibid 15.
VSAC, above n 477, [3.13]; Boulton v The Queen [2014] VSCA 342, [47]–[49].
VSAC, above n 73, 16.
VSAC, above n 76, 20.
Ibid 39.
Ibid Figure 33. See also VSAC, above n 477 for analysis of the characteristics of the offender and the offence that influence the
imposition of a community work condition, a treatment and rehabilitation condition and a supervision condition.
George Mair and Helen Mills, The Community Order and the Suspended Sentence Order: Three Years On, (Centre for Crime and Justice
Studies, 2009) 11. In the United Kingdom, several factors have been identified to explain the failure to use some options associated with
culture and resources: lack of availability; lack of knowledge on the part of sentencers and probation staff; failure by probation staff to
keep sentencers aware of what is available; a desire by probation staff to work within their ‘comfort zone’; failure to think creatively and
innovatively on the part of the sentencer and/or probation staff; probation staff not being able to make full offender assessment prior to
sentence due to heavy workloads; confusion as a result of potential duplication or orders; uncertainty about how some requirements
are monitored; the influence of local probation policy decisions; lack of resourcing leading to waiting lists; difficulty in gaining agreement
of a registered practitioner to access mental health services for the mental health treatment requirement; and offender reluctance to
acknowledge they have a mental health problem: at 11–12.
Sentencing Act 1991 (Vic) s 83AS(1).
Ibid s 83AD(1).

Phasing out of Suspended Sentences – Final Report No.6

warrant a direction being given). The compliance framework for CCOs was aimed at ‘streamlin[ing] the enforcement
process and provid[ing] appropriate powers to enforce community sentences’.533

7.6.6 USE OF COMMUNITY CORRECTION ORDERS
In Victoria, from January 2012 to June 2013, magistrates imposed CCOs on approximately 10 893 offenders.534 In
the higher courts, in the same period, CCOs were imposed on 464 offenders.535 Subsequent analysis by VSAC has
found an increase in the use of CCOs in both the Magistrates Court and higher courts. It noted that between the
period January 2012-June 2013 (Period 1) and July 2013-December 2014 (Period 2), ‘the number of CCOs imposed
in the higher courts increased by 30.8%, while the number imposed in the Magistrates’ Court increased by 17.4%’.536
In the higher courts, CCOs were imposed on 608 offenders in Period 2, representing 22.4% of all offenders
sentenced.537 In the Magistrates Court, CCOs were imposed on 12 784 offenders in Period 2, representing 8% of
offenders sentenced.538
Research undertaken by VSAC provides information about the offences for which CCOs are imposed. This shows
that in the higher courts between January 2012 and June 2013, the percentage of principal CCO sentences by
offence for the 20 most frequent offence types were:
•

armed robbery (9.5%);

•

sexual penetration of a child under 16 (7.6%);539

•

intentionally causing serious injury (5.9%);

•

common assault (6.5%);

•

recklessly cause serious injury (5.6%);

•

aggravated burglary (5.4%).540

An examination of broader offence categories shows that the five most common principal offence categories to be
sentenced to a CCO were:
•

assault (36.4%);

•

non-rape sexual offences (18.5%);

•

robbery (14.2%);

•

aggravated burglary (7.1%);

•

drugs (court mandated treatment) (4.1%).541

In the Magistrates Court, between January 2012 and June 2013, the percentage of principal CCO sentences by
offence for the 20 most frequent offence types were:
•

contravene a family violence intervention order (10.2%);

•

other theft (8.7%);

•

recklessly cause serious injury (8.4%);

•

criminal damage (7.6%);

•

drive while suspended (3.4%);

•

drive while disqualified (3.4%).542
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In terms of broad offence categories, the five most common offences for which a CCO was imposed for the
principal offence were:
•

assault (20.3%);

•

traffic (16.6%);

•

theft (15.7%);

•

justice procedures (13.3%);

•

handling stolen goods (9.2%).543

CCOs have been imposed for serious offences where it is a suitable and proportionate response in the
circumstances of the case. For example, in R v Klinkermann,544 an elderly offender received a CCO for the attempted
murder of his wife in circumstances where her health was deteriorating from dementia and Parkinson’s disease.
The court imposed a CCO of 18 months with special conditions for medical assessment and treatment and
mental health assessment and treatment. The Court of Appeal affirmed the diversity of cases, including relatively
serious offences, that may be appropriate cases for a CCO to be made (such as for example, aggravated burglary,
intentionally causing serious injury, some forms of sexual offences involving minors, some kinds of rape, and, in some
rare and exceptional circumstances, homicide).545 The Court also declined to define any outer limits of any offences
for which a CCO would be unsuitable, indicating that ‘reconsideration of accepted views about imprisonment as the
only option will take time and will be informed by experience’546 and that:
Sentencing judges should proceed on the basis that there is now a very board range of cases in which it will be
appropriate to impose a suitably structured CCO, either alone or in conjunction with a shorter term of imprisonment,
including cases where a sentence of imprisonment would formerly have been regarded as the only option.547

It remains to be seen how the scope provided in the guideline judgment influences the future use of CCOs. As
noted above, VSAC is expected to report on this in early 2016.

7.6.7 RECIDIVISM
There have been no studies that have examined recidivism rates for offenders who have received a CCO. However,
there has been examination of the relationship between the imposition of particular community-based order
conditions (unpaid community work, assessment/treatment and supervision) and reoffending undertaken in 2014 by
VSAC. This research is still relevant to the new sentencing regime because it is likely to provide an insight into the
expected reoffending patterns for CCOs,548 given that research indicates that courts are using CCOs in a very similar
way to how community-based orders were previously used.
In its research, VSAC found that offenders who were supervised had a significantly higher reoffending rate than
offenders in the ‘no supervision’ (community work and assessment/treatment) group (49.5% vs 36.9%).549 However,
VSAC stressed that:
[T]he results of this research must not be interpreted as meaning supervision is ineffective. Offenders who are placed
on supervision orders are those with the most complex offending profiles. They are more likely to have been convicted
of offences against the person for their index offence, more likely to have been sentenced previously, including to prior
terms of imprisonment, and more likely to have prior convictions for property offences that are indicative of substance
dependence. These offenders are likely to be the most difficult to deter from further offending. The findings that
these offenders are most likely to attract a supervision conditions suggests that the most intensive community-based
correctional interventions are being targeted to the group at highest risk of reoffending.550
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In addition, it is noted that other research has found that offenders who receive a community-based sanction have
lower rates of recidivism that those who receive a sentence of imprisonment.551

7.6.8 COST OF COMMUNITY CORRECTION ORDER
In Victoria, VSAC observed that:
[t]he introduction of the new order was accompanied by significant government investment in building the capacity of
Community Correctional Services to administer CCOs, with the real net operating expenditure per offender per day
increasing by 20% from 2010–11 to 2011–12.552

However, it would appear that this investment has not continued, as the 2014 Report on Government Services
shows that the real net operating expenditure per offender per day increased 14.5% from 2010–11 to 2011–12 and
only 4.5% from 2011–12 to 2012–13.553 It remains to be seen whether the increase in expenditure is sufficient to
enable Corrections Victoria to effectively supervise offenders in the community who receive CCOs, and it appears
that this is now a major problem in Victoria.554
In the guideline judgment, the Court of Appeal identified support and resourcing of the CCO by Community
Correctional Services (CCS) as a determining factor in the courts willingness to use the order for serious offences:
‘Proper resourcing is essential to enable courts to attach conditions — both punitive and rehabilitative — in the
knowledge that compliance with the conditions is likely to produce meaningful results’.555 Concerns have been raised
about the ability of CCS and other service providers to cope with the increase in workload following the abolition
of suspended sentences. Based on assumptions that between 90–95% of offenders who had formerly received
wholly suspended sentences in higher courts would enter community corrections and all offenders sentenced in the
Magistrates Court who would have received wholly suspended sentences would now receive CCOs, the abolition
of suspended sentences would add between 5430 and 5450 additional offenders into community corrections each
year.556 This would be double the current number of offenders in the community corrections system.557 Based on
this assessment, Gelb has written that ‘the key issue that has been identified … is whether Corrections Victoria has
the capacity to increase the scale of its community corrections work to meet the significant increase in the number
of offenders that it supervises, monitors and treats’.558 Gelb suggests that CCS may not have this capacity based
on the number of community corrections officers employed compared to the increase in the number of offenders
under community supervision. This, according to Gelb, therefore raised ‘real doubt on the capacity of [CCS] to
provide high-quality and effective rehabilitation and supervision to the people under its supervision’ and so achieve
the government’s objective in reducing reoffending.559 Very negative feedback has been received in Victoria in
relation to the support received from CCS.560

7.6.9 THE COUNCIL’S PRELIMINARY VIEWS
In the Consultation Paper, the Council’s preliminary view was that a CCO should be introduced in Tasmania to
replace suspended sentences, community service and probation orders. It was proposed that order should be
a sanction its own right, with a maximum term of three years. It was suggested that the CCO would have two
components: (1) core conditions that must attach to the CCO (based on those currently attached to probation
and CSOs under the Sentencing Act 1997 (Tas)); and (2) optional conditions that a court may impose with a view
to providing courts with the maximum flexibility to address the circumstances of the offender and the offence. The
Council’s draft recommendation was that a pre-sentence report should be pre-condition of a CCO if the court is
considering imposing special conditions on an offender, but that there should be no need for a report if the court
only intends to impose core conditions.
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The Council also suggested that breach of a CCO should have serious consequences. It suggested that there needed
to be a robust administrative procedure in place in relation to recording breaches (even if not actioned) and that
there needed to be a clear process for making applications to the court in cases where an offender has committed
an imprisonable offence or a serious breach (or multiple minor breaches) of other conditions of a CCO.
The Council’s preliminary view was that greater use could be made of fines in combination with CCOs as a means
increasing the punitive component of the sanction. In such circumstances, it was suggested that the court should be
required to consider the offender’s financial circumstances, whether this has the effect of increasing or decreasing the
amount of a fine.
In the Consultation Paper, the Council also stressed the need for adequate funding to support the introduction of the
CCO.

7.6.10 SUBMISSIONS
PACCOA supported the introduction of a CCO in Tasmania and made the following observations:
•

it agreed with the Victorian guidelines indicating that ‘concerns about difficulties of compliance should not
be viewed as precluding the imposition of a CCO and accepting that relapses were common during the
beginning stages of treatment’;

•

there may still be a need for a pre-sentence report if the court only intends to impose core conditions and
that decision should be made by the court;

•

caution was expressed about having some breaches dealt with administratively, based on that it represented a
shift power from the judicial to the executive arm of government;

•

the importance of ensuring that Community Corrections is adequately resourced to supervise the increased
number of offenders was noted;

•

it was agreed that it should be made clear that the CCO was an appropriate order where the offender would
have received a suspended sentence of imprisonment and that it can be used for serious offences;

•

the Council’s emphasis on appropriate support being provided to offenders in the community to facilitate
compliance with the conditions was endorsed;

•

the need for adequate resources to be available to support compliance monitoring and treatment of offenders
was necessary to avoid difficulties that have been experienced elsewhere in relation to lack of confidence in
particular sanctions;

•

it agreed that the Sober Driver Program should be expanded through the development of a formalised
‘driving whilst intoxicated’ list;

•

it agreed with the Council’s views about the seriousness and consequences of breaching a CCO; the
establishment of an administrative body within Community Corrections to deal with breaches; and the use
of open-ended judicial monitoring conditions. It also noted again the importance of adequate resourcing to
enable these developments to be implemented effectively;

•

it agreed that courts should be required to consider offenders’ financial circumstances with respect to the
imposition of financial penalties, in order to impose the same punishment (in effect) for the same offence on
differently-circumstanced offenders;

•

it endorsed the Council’s observation about the need for appropriate resourcing for the success (or failure) of
any sentencing reform.

The Law Society agreed with the Council’s draft recommendation for the introduction of a CCO, but considered
that a CCO would not have the same deterrent effect as a suspended sentence and that it would be better to have
the more flexible option of the CCO, along with the possibility of imposing a suspended sentence.
The DPEM was supportive of the concept of the CCO, but expressed some reservations. The DPEM indicated that
it was not in a position to support Corrective Services in dealing with the increased monitoring and breaches that
would be expected to arise under such a regime. It also stressed the need for effective monitoring and enforcement
of breaches of the CCO, as ‘repeat breaches of CCOs with insufficient punitive sanctions are likely to erode
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community confidence in the CCO program in the same manner that has occurred with suspended sentences’. In
addition, the DPEM called for consideration to be given to the introduction of a core condition that would establish
a payment plan for any accompanying court fines, with adherence to the payment plan to be required for the
duration of the order.
The ATDC agreed that the CCO had the potential to provide an appropriate therapeutic response to people
with alcohol and other drug problems, whilst meeting the community expectation that a sanction is imposed. It
agreed with the Council’s preliminary view that proportionality was key to the imposition of the order. As with
other submissions, the ATDC also highlighted the resourcing issues that would arise from an increased demand for
treatment services. The ATDC wrote that ‘[w]hilst it may be the final comment of this response, it is without doubt
the most important. The ATDC concurs fully with the Sentencing Advisory Council’s statement that any reform will
only succeed if properly funded’.
The Synod generally approved of the draft recommendations and expressed particular agreement with the
draft recommendation that the CCO should only contain the minimum number of conditions consistent with
proportionality, the purposes of sentencing and the purposes of the CCO. It also strongly supported the draft
recommendation in relation to the court being required to consider the offender’s financial circumstances, whether
this has the effect of increasing or decreasing the amount of a fine, as this ‘seeks to make financial punishment fair
and equitable and not at risk of disadvantaging offenders from a low socio-economic background who may have
already experienced a range of social and economic disadvantages’.

7.6.11 THE COUNCIL’S RECOMMENDATIONS
As indicated, the Council’s view remains that a new intermediate order should be introduced in Tasmania called
the CCO. This order would replace suspended sentences, and incorporate aspects of the current community
service and probation orders. While the model proposed by the Council has similarities with the CCO that exists in
Victoria, it is not an identical order. The Council’s approach has been to consider sentencing options that are suitable
for the Tasmanian context and not simply to replicate approaches taken in other jurisdictions with different social,
political and judicial contexts.
In Victoria, initially there was mixed evidence about the appropriateness of the CCO as a replacement for the
suspended sentence. There were judicial statements that indicate the courts consider that a CCO is an onerous
order and that it is not a ‘soft’ sentencing option561 or a ‘mere “slap on the wrist”’.562 Yet, there appeared to be a
reluctance to equate a CCO with the suspended sentence. In DPP v Edwards, Warren J stated that:
A CCO is a substantially less severe form of punishment than a suspended sentence. … What makes a CCO less
severe than a suspended sentence is the difference in the consequences of breach. ... [I]f a suspended sentence
is breached, the court is also required to activate the sentence held in suspension unless there are exceptional
circumstances. … In contrast, with a CCO the court has a discretion to keep the CCO on foot, vary it, cancel it and
resentence the offender or even cancel the CCO and make no further order with respect of the offence… It follows
that, unlike a suspended sentence, a CCO does not carry with it a powerful threat of immediate imprisonment for a
term known in advance.563

The absence of a presumption of activation (and the known consequence for the offender) has influenced the initial
judicial perception of the equivalence of the CCO and the suspended sentence.564 However, legislative intervention
and the Court of Appeal’s guideline judgment have affirmed the appropriateness of a CCO as a replacement for
a suspended sentence as a significant punitive response. As discussed at [7.6.6], there appears to be increased
acceptance of the CCO.
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It is the Council’s view that Tasmania can potentially avoid the uncertainty that initially arose in Victoria in relation to
the use of CCOs by adopting Victoria’s more recent amendments that make it clear that the CCO is an appropriate
order where the offender would have received a suspended sentence of imprisonment and that the order can be
used for serious offending.565

Nature of the order
In Tasmania, the CCO would sit below imprisonment, alcohol and drug treatment orders and home detention, and
above a fine. It would not be a substitutional sanction but would be a sanction in its own right and not an alternative
means of serving a term of imprisonment. It would be an enhanced probation and community service order that
allows the court to impose a range of conditions on an offender directed towards reducing the likelihood of
reoffending, punishing the offender and protecting the community. A CCO is a punitive order as the core conditions
materially infringe an offender’s liberty and bind an offender for the entire duration of the order. Further, the special
conditions are variously coercive, restrictive and/or prohibitive.566 On this basis, it is envisaged that the order can
be used for serious offences. Accordingly, as with the revised approach in Victoria, a statutory statement should
be included that provides that without limiting when a CCO may be imposed, it may be an appropriate sentence
where the court may have imposed a suspended sentence. This is consistent with public opinion, which suggests
that the community is receptive to non-custodial sanctions and considers that prison is not appropriate for particular
offenders, even those found guilty of serious offences.567

Imposition of the order
As with the approach in Victoria, the overarching principles for the imposition of the CCO should be proportionality
and suitability reflecting the views of the Court of Appeal that the court should first assess the objective nature and
gravity of the offence and the moral culpability of the offender. The importance of proportionality was stressed in
the submissions received from the Synod and the ATDC. In terms of proportionality, the court should then consider
whether, in view of the seriousness as assessed, imprisonment is the only just punishment or whether a CCO, either
alone or in conjunction with a sentence of imprisonment, would satisfy the requirements of just punishment. This
is also consistent with the principle of parsimony. Proportionality also precludes imposing a longer sentence merely
for the purpose of protecting society by ensuring the treatment for a mental illness or drug or alcohol addiction.568
However, if appropriate in the circumstances of the case, the court could impose a CMD order where the
treatment component of the order extends for two years (and this term often exceeds the length of imprisonment
that remains unactivated).569
In terms of suitability, the court should ensure that the CCO is carefully tailored to the circumstances and particular
needs of the offender.570 The Council also considers that it should be made clear that mental illness, drug addition
and/or homelessness do not preclude an offender from consideration for a CCO.571 In considering whether the
imposition of a CCO is appropriate where there may be difficulties in an offender complying with the order and
its conditions, the court should proceed on the assumption that any difficulties with compliance will abate once
a treatment process is underway, although there may be cases where a community correction would not be
appropriate where there is no realistic prospect of compliance.572 PACCOA agreed with this approach.
A pre-sentence report should be a pre-condition of a CCO if the court is considering imposing special conditions on
an offender.573 However, there should be no need for a pre-sentence report if the court only intends to impose core
conditions. This differs from the view of PACCOA.
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Sentencing Act 1991 (Vic) s 36(2) was inserted by the Sentencing Amendment (Emergency Workers) Act 2014 (Vic) and provides that
‘without limiting when a community correction order may be imposed, it may be an appropriate sentence where, before the ability
of the court to impose a suspended sentence was abolished, the court may have imposed a sentence of imprisonment and then
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Term of the order
The Council’s view remains that the maximum term of a CCO should be three years. This corresponds with the
operational periods for FSSs imposed in the Supreme Court as (for the 276 FSSs for which data were available)
there were only three cases (1%) where the operational period was longer than three years. In 86 cases (31%),
the operational period was three years. The figures were also the same for PSSs. In relation to the periods of
imprisonment imposed in the Supreme Court, there were no FSSs imposed that exceeded three years and the
median operational period of FSSs imposed in the Supreme was two years. This was also the most common period
imposed.574 The Council’s view is that an intensive compliance period should be available in Tasmania if the CCO is
introduced. In relation to the community service component (if ordered), the maximum period
(as with CSOs currently) should be 240 hours.575 The period of community service can be less than the total length
of the CCO.
The term of the order proposed by the Council differs from the Victorian approach, where very long CCOs are
available. In higher courts, the maximum for a CCO is not set, as the court may impose an order for the maximum
term of imprisonment for the offence or two years — whichever is greater.576 This creates the potential for a
very long CCO (such as was the case in Boulton, where the CCOs at issue were 10, eight and five years).577 In the
Magistrates Court, the maximum term is two to five years depending on the number of offences in respect of which
the order is made.578 It is the Council’s view that this should not be repeated in Tasmania. Moreover, for Supreme
Court cases, the 21-year maximum sentence in Tasmania makes the Victorian approach an inappropriate model.579

Conditions
Consistent with the Council’s view that sentencers should have maximum flexibility to address the offender and the
offence, the Council’s view is that a wide range of conditions should be available under a CCO. However, it should
be made clear that an order should only contain the minimum number of conditions consistent with proportionality,
the purposes of sentencing and the purposes of a CCO.580 It is crucial that, in imposing conditions, an offender is
not set up to fail through unrealistic requirements.581 It is also essential that appropriate support is provided to the
offender in the community to facilitate compliance with the conditions.
The Council’s view is that the following core conditions should be attached to a CCO, that the offender:
•

not commit an offence punishable by imprisonment;

•

report within one clear working day to a probation officer at the place specified in the order;

•

report to a probation officer as required;

•

not leave or stay outside Tasmania without the permission of a probation officer;

•

comply with reasonable and lawful directions given by a probation officer;

•

give notification to a probation officer of any change of address or employment before, or within two working
days after, the change.
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These are generally based on the core conditions that currently attach to probation and CSOs under the Sentencing
Act 1997 (Tas).582 It will be possible for the court to make an order that contains only core conditions, which would
be akin to a suspended sentence with the only condition that the offender not commit an imprisonable offence.
However, the CCO with core conditions is more onerous for an offender, given the restrictions and reporting
requirements placed on an offender and addresses concerns that arose in relation to suspended sentences that
the offender ‘walks free’ with no consequences unless the offender commits another offence. The Council does
not consider that it is appropriate to mandate supervision, community service or a treatment condition as part of
the CCO, as the Council’s view is that this would unduly restrict its applicability to a range of offenders and limit
the flexibility and utility of the order. This approach allows the order to be appropriate for offenders with complex
rehabilitative and treatment needs, as well as those with limited rehabilitative needs. It allows the court to ‘tailor
orders more appropriately to the circumstances of offenders and respond to the underlying causes of offending’.583
It also reflects the approach taken by the NSWLRC in its recommendations for the community detention order.584
The Council does not agree with the suggestion of the DPEM that a payment plan for any accompanying fine
imposed by the court should be a core condition of a CCO. A separate structure already exists in Tasmania for the
recovery of fines585 and it is the Council’s view that such a condition should not exist for a CCO. This is consistent
with the approach in other jurisdictions in relation to intensive correction orders/CCOs where no such condition
exists and, further, it is noted that such a condition is expressly prohibited in New Zealand.586
In addition, the court should be able to attach any of the following special conditions to a CCO:
•

the offender submit to the supervision of a probation officer;

•

the offender attend educational and other programs as directed by the court or a probation officer;

•

the offender undergo assessment and treatment for alcohol or drug dependency as directed by a probation
officer;

•

the offender submit to testing for alcohol or drug use as directed by a probation officer;

•

the offender submit to medical, psychological or psychiatric assessment or treatment as directed by a
probation officer;

•

the offender undertake community service up to a maximum period of 240 hours;

•

place and non-association conditions are imposed on the offender;

•

the offender is subject to judicial monitoring;

•

alcohol exclusion is imposed on the offender;

•

a curfew is imposed on the offender; and

•

such other special conditions as the court thinks necessary or expedient.

These conditions contain many of the conditions that can currently be attached to a probation order, a CSO, an
area restriction order and/or a suspended sentence (or a combination of these orders).587 The new conditions
are the provisions for judicial monitoring, alcohol exclusion, curfew and non-association conditions. As indicated,
the range of conditions means that the order can fulfil a number of sentencing purposes, including punishment,
deterrence and rehabilitation. The challenge will be for the judiciary to feel confident in using the conditions attached
to the order on the basis that offenders are effectively supervised, that drug and alcohol testing is available, that
curfews and exclusions are monitored and that appropriate programs for treatment are available. This is a matter
of resourcing and training for Community Corrections staff and the judiciary, and the failure to provide adequate
resources to support compliance monitoring and treatment has been a factor identified elsewhere as leading to a
lack of confidence in particular sanctions.588
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Judicial acceptance of evidence based and effective treatment/educational programs is demonstrated by the uptake
of referrals to the ‘Sober Driver’ Program, which was introduced into Community Corrections in July 2008. Based
on the information provided in the Department of Justice annual report, it is an educational and skill based group
program that targets adult offenders who are convicted of two or more drink driving offences within a five-year
period. The program was developed in NSW and is delivered over a nine-week period, consisting of one twohour session per week. It is conducted by two trained facilitators and addresses issues associated with drink-driving,
including the consequences of drink-driving, the effects of alcohol on driving, managing drinking situations, alternatives
to drink-driving and relapse prevention and stress management. A condensed version of the program has also been
delivered.589 The program can be imposed as a condition of a suspended sentence or as part of a probation or CSO.
Community Corrections has a high number of offender referrals from the Magistrates Court, and there is a high
demand for the Sober Driver Program. Since its inception, 512 offenders have successfully completed one of
the 57 programs that have been delivered in Tasmania, with a completion rate of 78% in 2013–14.590 Evaluative
studies conducted in NSW found that offenders who completed the program were over ‘40% less likely to reoffend in the 2 years following program completion, than offenders who received sanctions alone’.591 The Council
understands that this is a successful program in Tasmania that has the confidence of the judiciary and the Council’s
view is that the program should be expanded though the development of a formalised driving while intoxicated list.
This was supported by PACCOA. Magistrates can require, as a special condition of a CCO, that the offender take
part in the Sober Driver Program. This may address the needs of a proportion of offenders who currently receive
suspended sentences, given that 9.1% of FSSs and 6.2% of PSSs imposed in the Magistrates Court are for driving
while exceeding the prescribed concentration of alcohol.592 Analysis of current sentencing patterns suggests that a
fine may be a likely outcome for such offences, given that a fine is used more commonly for this offence than other
offences and that the offence has a low use of other non-custodial sentencing options. However, if magistrates are
currently combining FSSs with an education program, then it may be that they will be willing to impose a CCO
with an education program condition. However, it is noted that the court would also need to impose a fine in such
circumstances, as the court must impose a sentence of imprisonment or a fine.593

Consequences of breach
The Council’s view is that breach of a CCO should have serious consequences. The importance of monitoring and
enforcement of breaches for the credibility of the order was stressed by the DPEM and PACCOA. The Council’s
view remains that there needs to be a robust administrative procedure in place in relation to recording breaches
(even if not actioned). There needs to be a clear process for making applications to the court in cases where
an offender has committed an imprisonable offence or a serious breach (or multiple minor breaches) of other
conditions of a CCO. This could be achieved by the establishment of an administrative body within the Community
Corrections framework to deal with breaches of conditions of a CCO.594 This was supported by PACCOA.
Alternatively, within the existing framework, a defined administrative process could be developed to record breaches
and provide a graduated response to non-compliance to ensure that there is a level of consistency in dealing with
breaches and that breaches are recorded and actioned.595
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Compliance with the CCO could also be facilitated by the use of an open ended judicial monitoring condition (such
as one that requires an offender to appear before the court if and when required) as part of a CCO. Based on the
experience in the Magistrates Court, judicial monitoring is a powerful tool that can be used to ensure that there are
consequences for an offender on breach of an order. As with the procedure that is currently available for probation
and CSOs, there should also be legislative authority for an authorised person to make an application to the court on
breach of a CCO.596 Failure to action breaches of suspended sentences has been a criticism that has been directed
at the sentence in Tasmania597 and, accordingly, there needs to be a formalised non-compliance regime to facilitate
judicial and public confidence in the order and to make offenders aware that the breaches of the order are taken
seriously. The Council also considers that there needs to be flexibility in order to respond to minor breaches and
support provided to offenders with complex needs to facilitate compliance with the order.
It is the Council’s view that the following powers should be available on breach
•

confirm the order as originally made; or

•

increase the period during which the order has effect; or

•

vary the special conditions to which the order is subject; or

•

cancel the order and deal with the offender for the offence or offences in respect of which the order was
made in any manner in which the court could deal with the offender had it just found the offender guilty of
that offence or those offences; or

•

cancel the order and, if it considers it appropriate, any other order made by the court in respect of the
offence in respect of which the CCO was made, and deal with the offender for that offence in any manner in
which the court could deal with the offender had it just found the offender guilty of that offence.

The Council’s view is that a breach of a CCO should not be a separate offence on the basis that it potentially
creates a situation of triple jeopardy — where an offender is liable for resentencing for the original offence, for the
new offence and for the breach offence. In addition, the proposed powers reflect the powers of the court that
are currently available for breach of a probation or CSO.598 However, the Council is aware of difficulties created
in Tasmania by the absence of an offence of breaching a community-based order in terms of enforcement in
circumstances where the breach is near the end of the sentence. Previously, a breach offence could be pursued after
the expiration of the order whereas now court action can only proceed during the currency of the order. This has
had significant implications for the practice of Community Corrections in relation to the enforcement of breaches,
as offenders seek adjournments that extend past the expiration date of the order and so effectively in these cases
there is nothing that can be done in relation to the breach.599 This is an issue that requires resolution to ensure the
accountability of offenders who breach the terms of a community-based order and it is the Council’s view that it is
necessary to ensure that breaches are enforceable beyond the expiration of the order.

Combination orders
It is the Council’s view that the CCO should be able to be combined with a rehabilitation program order for family
violence offences, driving disqualification and/or a fine. The ability of the court to impose a CCO with a fine allows
it to impose a sentence with an enhanced punitive effect and a ‘core conditions’ CCO combined with a fine may
be an appropriate sentence for an offender found guilty of a serious offence with limited rehabilitative or treatment
requirements. Fines are already combined with FSSs in 11% of cases in the Supreme Court (2011–14) and 3% of
matters finalised in the Magistrates Court (1 July 2013 – 30 June 2014). It is the Council’s view that greater use could
be made of fines in combination with CCOs as a means to increase the punitive component of the sanction. This
would be particularly appropriate if an offender was sentenced to a ‘core conditions’ only CCO. In expressing this
view, the Council is mindful of the problem of unequal impact of fines. While the court can take into account an
offender’s inability to pay, there is currently no power to increase a fine on the grounds
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of the affluence of an offender and this means that the fine has unequal impact.600 Accordingly, in line with the view
of the TLRI that the English approach should be enacted (which requires courts to consider the offender’s financial
circumstances and whether this has the effect of increasing or reducing the amount of the fine), the Council’s
recommendation is that court should be required to consider the offender’s financial circumstances and whether this
has the effect of increasing or decreasing the amount of a fine.601 As Warner has written, ‘the criminal justice system
should at least aim to ensure that financial penalties, which are easily adjustable, impose the same punishment on
differently circumstanced offenders for the same offence’.602 This was supported by the Synod and PAOCCA.
The CCO could also be combined with a term of imprisonment of two years or less (including pre-sentence
detention on remand) as a replacement for a PSS. For example, the combination of two years’ imprisonment plus a
three-year CCO gives a total five years, which would be sufficiently severe to cover most suspended sentence cases.
In the DPP’s submission, concern was raised about limiting the term of imprisonment that could be combined with a
CCO to two years. This is discussed further at [8.1].

Resourcing and transitional arrangements
As indicated at [1.4], the Council is aware that the introduction of the CCO will have considerable resource
implications, given that an unconditional suspended sentence is currently resource neutral. All offenders who receive
a CCO will require supervision from Community Corrections, and in cases where special conditions are imposed,
there will need to be appropriate resourcing for pre-sentence reports, judicial monitoring, programs, treatment,
testing and monitoring of curfew and exclusion conditions. The DPP also noted the additional pressure that the new
order would place on judicial, prosecutorial and defence counsel resources. It remains the Council’s strongly held
view that the success (or failure) of any sentencing reform will be dependent on any new sanction being properly
funded. This view was supported in the submissions of the DPEM, ATDC, DPP and PACCOA.
The Council’s view is also that there needs to be an appropriate transition period and stresses that there must be a
long phase-in period during which time the CCO should operate in conjunction with the suspended sentence. As
stated at [1.4], the Council’s view is that the use, operation and resource implications of any new sanction needs
to be carefully monitored, analysed and understood to allow any unintended consequences of the reforms to be
identified and addressed. It will also allow time to plan the change process, to assess and develop the necessary
infrastructure and services, and to obtain the necessary human and financial resources to ensure that the reforms
can be successfully implemented.603 A significant transition period is also necessary to allow courts, service providers,
government agencies and the community to develop confidence in the new orders. The Council’s view is that a
transition period (where the new sanctions and suspended sentences operate side by side) of at least five years is
appropriate for these purposes.
While the Council considers that suspended sentences should operate along side the CCO during the transition
period, given that the CCO replicates many features of probation and the CSO, it is the Council’s view that these
orders should be replaced by the CCO from its introduction.

600
601
602
603

See TLRI, above n 26, [3.9.14].
Ibid [3.9.20].
Kate Warner, ‘Equality Before the Law and Equal Impact of Sanctions: Doing Justice to Differences in Wealth and Employment Status’
in Lucia Zedner and Julian Roberts (eds), Principles and Values in Criminal Law and Criminal Justice: Essays in Honour of Andrew Ashworth
(Oxford University Press, 2012) 225, 234.
These features have been identified as preconditions to the successful implementation of sentencing reform and to provide protection
against unintended consequences: see VSAC, above n 15 [13.8] referring to the Halliday review, above n 15.

7. Intermediate sentencing options to replace the fully suspended sentence

101

Recommendations
Community correction order (CCO)
32. A new intermediate sanction called a CCO should be introduced in Tasmania with a maximum term of
three years.
33. The CCO should not be a substitutional sanction but should be a sanction in its own right and not an
alternative means of serving a term of imprisonment.
34. The CCO should sit below imprisonment, alcohol and drug treatment orders and home detention, and
above a fine.
35. The current provisions for probation orders and community service orders contained in the Sentencing Act
1997 (Tas) should be repealed following the introduction of the CCO.
36. The current provisions for suspended sentences of imprisonment contained in the Sentencing Act 1997
(Tas) should be retained for at least five years following the introduction of the CCO.
37. Appropriate funding should be made available for the CCO.
38. There should be legislative direction that:
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•

the CCO is an appropriate order where the court would have imposed a suspended sentence of
imprisonment and that the order can be used for serious offending;

•

the overarching principles of the imposition of the CCO are proportionality and suitability;

•

the requirement of proportionality requires the court to first assess the objective nature and gravity
of the offence and the moral culpability of the offender. The court should then consider whether, in
view of the seriousness as assessed, imprisonment is the only just punishment or whether a CCO,
either alone or in conjunction with a sentence of imprisonment, would satisfy the requirements of
just punishment. Proportionality also precludes imposing a longer sentence merely for the purpose of
protecting society by ensuring the treatment for a mental illness or drug or alcohol addiction;

•

suitability requires that the court should ensure that the CCO is carefully tailored to the
circumstances and particular needs of the offender;

•

mental illness, drug addition and/or homelessness do not preclude an offender from consideration
for a CCO. In considering whether the imposition of a CCO is appropriate where there may be
difficulties in an offender complying with the order and its conditions, the court should proceed on
the assumption that any difficulties with compliance will abate once a treatment process is underway,
although there may be cases where a CCO will not be appropriate as there is no realistic prospect of
compliance;

•

a pre-sentence report should be a pre-condition of a CCO if the court is considering imposing special
conditions on an offender; however, there should be no need for a pre-sentence report if the court
only intends to impose core conditions;

•

the maximum term of a CCO should be three years;

•

an order should only contain the minimum number of conditions consistent with proportionality,
the purposes of sentencing and the purposes of a CCO.
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Recommendations
Community correction order (CCO) continued
39. The following core conditions should be attached to a CCO:
•

not commit an offence punishable by imprisonment;

•

report within one clear working day to a probation officer at the place specified in the order;

•

report to a probation officer as required;

•

not leave or stay outside Tasmania without the permission of a probation officer;

•

comply with reasonable and lawful directions given by a probation officer;

•

give notification to a probation officer of any change of address or employment before, or within two
working days after, the change.

40. In addition to the core conditions, the court should be able to attach any of the following special
conditions:
•

submit to the supervision of a probation officer;

•

the offender attend educational and other programs as directed by the court or a probation officer;

•

the offender undergo assessment and treatment for alcohol or drug dependency as directed by a
probation officer;

•

the offender submit to testing for alcohol or drug use as directed by a probation officer;

•

the offender submit to medical, psychological or psychiatric assessment or treatment as directed by a
probation officer;

•

the offender undertake community service up to a maximum period of 240 hours;

•

place and non-association conditions are imposed on the offender;

•

the offender is subject to judicial monitoring;

•

alcohol exclusion is imposed on the offender;

•

a curfew is imposed on the offender; and

•

such other special conditions as the court thinks necessary or expedient.

41. A breach of a CCO should have serious consequences. There needs to be a robust administrative procedure
in place in relation to recording breaches (even if not actioned) and there should be a clear process for
making an application to the court in cases where an offender has committed an imprisonable offence or a
serious breach (or multiple minor breaches) of other conditions of a CCO.
42. The following powers should be available on breach:
•

confirm the order as originally made;

•

increase the period during which the order has effect;

•

vary the special conditions to which the order is subject;

•

cancel the order and deal with the offender for the offence or offences in respect of which the order
was made in any manner in which the court could deal with the offender had it just found the
offender guilty of that offence or those offences; or

•

cancel the order and, if it considers it appropriate, any other order made by the court in respect of the
offence in respect of which the CCO order was made, and deal with the offender for that offence in
any manner in which the court could deal with the offender had it just found the offender guilty of
that offence.
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Recommendations
Community correction order (CCO) continued
43. A breach of a CCO should not be a separate offence but it is necessary to ensure that breaches are
enforceable beyond the expiration of the order.
44. The CCO should be able to be combined with a rehabilitation program order for family violence offences,
driving disqualification and/or a fine.
45. In imposing a fine, the court should be required to consider the offender’s financial circumstances, whether
this has the effect of increasing or decreasing the amount of the fine.
46. The CCO should be able to be combined with a term of imprisonment of up to two years or less
(including pre-sentence detention).
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8.

Intermediate sanctions
as replacements for partly
suspended sentences

Currently in Tasmania, a court can fully or partly suspend a sentence of imprisonment. As indicated, 944 offenders
received a PSS between 2011 and 2014 (195 in the Supreme Court and 749 in the Magistrates Court).604 PSSs
involve a period of imprisonment followed by release into the community, with or without supervision. An
advantage of PSSs is that they allow the court to impose an immediate term of imprisonment where warranted
by the seriousness of the offence as well as allowing for a period of supervision following release from prison.605
This is clearly a useful feature of PSSs, but this outcome can be achieved by other semi-custodial sanctions, either
operating as a discrete sanction or by combining two or more different sentencing orders.606 This chapter considers
combination sentences and parole as alternatives to PSSs in Tasmania.

8.1 COMBINATION SENTENCES
A combination sentence is one that uses two or more different sentencing orders. In Victoria, the ‘shandy’ sentence
or combined imprisonment and CCO is increasingly being used as a replacement for the PSSs,607 and it is the
Council’s view that imprisonment combined with a CCO would serve as an effective replacement for PSSs in
Tasmania. This was supported in the submissions of PACCOA and the Synod.
The use of combination orders has the potential to operate as an effective replacement for the PSSs, given that
combination sentences and PSSs share the following features:
•

the release date is determined by the court (and therefore becomes a form of court-ordered parole);

•

the court tailors the conditions of the CCO and its length;

•

the court retains control on contravention of the CCO.608

It is the Council’s view that a term of immediate imprisonment of two years or less followed by a CCO of up to
three years would allow the court to impose a period of supervision on release from prison, as well as requiring
the offender to take part in activities directed toward addressing the underlying factors that contributed to his or
her offending behaviour. Such a sentence would be appropriate where a short term of imprisonment is required
(consistent with the principle of parsimony), with the CCO being able to assist an offender’s rehabilitation and
reintegration.609 Consistent with current sentencing practice in relation to suspended sentences, this approach also
allows the court to decide that an offender’s pre-trial period in prison is sufficient punishment and so backdate the
sentence to take account of time served and then release an offender on a CCO.
It is also capable of creating a severe punishment covering most cases where a PSS has been imposed. In Tasmania,
there were only 9.2% of PSSs (n=7) in the Supreme Court and no PSSs in the Magistrates Court where the
unsuspended portion of the sentence exceeded two years.610 As recognised by the Victorian Court of Appeal in its
604
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VSAC, above n 15 [8.58].
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guideline judgment, the ability to combine imprisonment with a CCO allows the court, even in cases of objectively
grave criminal conduct, to:
conclude that some or all of the punitive, deterrent and denunciatory purposes of sentencing can be sufficiently
achieved by a short term of imprisonment of up to two years if coupled with a CCO of lengthy duration, with
conditions tailored to the offender’s circumstances and the causes of the offending, directed at rehabilitative
purposes.611

The use of combination sentences has been the approach adopted in Victoria to the abolition of the PSSs
and the combined custody and treatment order.612 In Victoria, it is possible to combine a CCO with a term of
imprisonment.613 Between January 2012 and June 2013, 6.2% of CCOs imposed in the Magistrates Court were
combined with imprisonment, as were 10.3% of orders imposed in the higher courts.614 Recent research conducted
by VSAC has found there has been a substantial increase in the use of the combined imprisonment and CCO order
between the September quarter of 2014 and the December quarter of 2014 — combined sentences increased
62.3% in the Magistrates Court and 238.9% in the higher courts.615
Initially, the term of imprisonment was limited to three months, but now the CCO can be combined with a term
of imprisonment not exceeding two years, with the exception of arson offences, where the order can be combined
with a sentence of imprisonment of any length.616 The purpose of increasing the term of imprisonment was to
provide courts with greater flexibility,617 and it has increased the options available to the sentencer. The combination
order has the effect that the CCO commences once the offender is released from prison and any period served on
parole has expired.618 This is a most significant change and there has been an increase in ‘shandy’ sentences of up
to two years imprisonment with a CCO, which is effectively court ordered parole. In Victoria, the Parole Board has
been conservative in its decision-making, so courts now have the power to order release following a long period of
imprisonment (for example, two years) without the intervention of the Parole Board.619
In the DPP’s submission, concern was raised about limiting the period of imprisonment that could be combined with
a CCO to two years. The DPP wrote that a CCO ‘is a very wide order and the recommendation is not just in place
of a suspended sentence but the report also recommends the abolishment of a probation order’. As a result, the
DPP argued:
Generally speaking, when an accused person is given a lengthy sentence for a significant period of the sentence parole is
available and therefore an accused person upon serving the non-parole period of imprisonment is subject to significant
supervision upon his return to the community, eg parole conditions that contain residential conditions, reporting
conditions, non-alcohol conditions, etc. However, this is not always the case. If a person has a particularly bad record
he may not receive parole or only a small period of parole. In those circumstances, a person who has had numerous
prior convictions and has served a lengthy sentence of imprisonment would be released in to the community without
any supervision whatsoever. At present, in those circumstances, to overcome this situation, the court will not provide
parole but will make a probation order on his release from prison.
Therefore, I would suggest that if probation orders are to be abolished (and I accept there is no good reason for them
if there is a wide-based community correction order) then for sentences greater than two years’ imprisonment judges
should be given the power, particularly where they do not apply parole periods, to make an order so a person has
some supervision when he is released from prison.

The Council did not consider this scenario in making its preliminary recommendation and, based on the concern
raised by the DPP, has investigated the issue further. The concern of the DPP focused on the need for supervision
in cases where an offender was sentenced to a lengthy sentence with no or limited parole and, in the period 1 July
2011 to 31 December 2014, the Council identified only one case where an offender was sentenced to a lengthy
611
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term of imprisonment with no or limited parole followed by a probation order.620 The Council also examined the
use of a combination imprisonment/probation order in the Supreme Court more generally to ascertain other cases
where the court had combined a probation order with a term of imprisonment, in particular where the term of
imprisonment was greater than two years. While the Council identified an additional 30 cases where a combination
imprisonment/probation order was made in relation to an adult offender, there were only two cases where the
term of imprisonment imposed was greater than two years in the period 1 July 2011 to 31 December 2104.621 It is
also noted that in both cases identified where the offender had a combined imprisonment/probation order with a
term of imprisonment greater than two years, the offender was eligible to apply for parole after serving half of their
sentence. If the offender applied for and was granted parole, the parole system would provide supervision in the
community. The Council’s analysis suggests in the vast majority of cases the court will be able to use a combined
imprisonment/CCO in the same way as it previously used an imprisonment/probation order. Consequently, the
restriction of the combination imprisonment/CCO order to terms of imprisonment of two years and less (based on
current sentencing practice) will not generally present a difficulty.
However, the Council, in its discussions, has identified concerns in relation to offenders who are released without
supervision after serving prison sentences, either because the offender was not eligible for parole or, if eligible, did
not apply for parole or was not granted parole. Research has consistently shown that ‘imprisonment has, at best,
no effect on the rate of reoffending and is often criminogenic, resulting in a greater rate of recidivism by imprisoned
offenders compared with offenders who received a different sentencing outcome’.622 In Tasmania, 39.3% of prisoners
released during 2011-12 were returned to prison within two years of release and 49.4% returned to prison or
community corrections.623 However, research has shown that levels of supervision and support following release
from prison have an effect on reoffending.624 Offenders are vulnerable on release and may require support into
housing, employment, training and substance abuse programs to facilitate re-integration into the community and as
protective measures against reoffending. One option may be to allow the court to impose a CCO with a sentence
of imprisonment longer than two years to provide for supervision in the appropriate case. However, it is not
clear that the CCO is necessarily the most appropriate mechanism given issues in relation to proportionality, the
relationship between parole and the CCO and the purposes of the CCO. There is a risk of conflating the issues of
what sanctions should be available to a court at the time of imposing a sentence with the disposition of an offender
at the conclusion of a long term of imprisonment. Matters that would need to be considered include the nature and
timing of the risk assessment process, the appropriate body to make the determination as to the nature and length
of the supervision period, the appropriate supervising agency and the relationship of a supervisory order to parole.
These issues require further consideration beyond the scope of this report.
In addition, the concerns of the Council raise broader issues about the need to support offenders on release from
prison and the limitations of the prison system from the perspective of rehabilitation. The Council’s view is that the
question of post-release options raise a number of separate and complex issues relating to the use of parole and
any different form of supervision that should be imposed as part of, or in addition to, a sentence of imprisonment,
especially where the offender presents an unacceptable risk to the community.625 This is complex and the Council
will give further consideration to this matter.
In Victoria, additional difficulties have arisen when the length of imprisonment imposed allows the court to set a
non-parole period. There are challenges if the court imposes both a non-parole order and a CCO given that the
two orders operate under different systems with their own planning, monitoring and breach requirements.626 This
raises conceptual and theoretical difficulties including the likely divergence in the nature, scope and intensity of
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conditions and the difficulties arising on breach of the non-parole period, which may lead to disruptions in relation
to the commencement and continuity of CCO programs.627 In view of these challenges, VSAC has suggested that
parole orders and CCOs should only be used by courts as alternative community supervision orders.628 In the
guideline judgment, the Court of Appeal agreed that there were ‘significant conceptual and practical difficulties’ with
a combination of parole and a CCO. Similarly, in Tasmania, the Council’s recommendation is that parole orders and
CCOs should only be used in the alternative. This recommendation was supported by the Synod.

Recommendations
Combined imprisonment and CCOs as a replacement for partly suspended sentences
47. PSSs should be replaced by the use of a combination sentencing order of imprisonment of a term of two
years or less and a CCO of up to a maximum term of three years.
48. There should be a legislative direction that if the court imposes a combined sentence of imprisonment and
a CCO, then the court must not impose a non-parole period.

8.2 PAROLE
An alternative model for the replacement of PSSs would be the use of parole. Parole ‘is a system of early, supervised
release’.629 In Tasmania, there is a discretionary parole system, where the court sets the non-parole period and a
parole board makes the decision whether the offender should be released at the expiry of the non-parole period.630
Under the Sentencing Act 1997 (Tas), the court can make an order that an offender is not eligible for parole before
serving the period specified in the order, which must be not less than one-half of the period of the sentence.631
However, there are several key differences that make parole an imperfect substitute for PSSs:
•

parole is not automatic at the expiration of the non-parole period and, instead, is determined by the Parole
Board whereas an offender sentenced to a PSS is automatically released.

•

an offender cannot be released on parole until the expiration of the non-parole period (which is at least half
of the sentence) or six months, whichever is greater, unless there are exceptional circumstances. This makes
it an unsuitable replacement for most of the offenders who currently receive PSSs as they would not be
eligible for parole. In the Supreme Court, between 2011 and 2013–14, PSSs typically involved short sentences
of imprisonment with the unsuspended portion of the PSSs being less than 9 months for 80.5% of offenders
(n=170).

While there could be changes to the time limits that apply to parole to accommodate offenders who would have
received PSSs, it is the Council’s view that the parole system is not the most suitable vehicle to replace PSSs in
Tasmania. This recommendation was supported by the Synod and PACCOA.

Recommendation
Parole as a replacement for partly suspended sentences
49. The parole system should not be used as the replacement for PSSs.
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9.

Deferral of sentencing

Deferral of sentence is available for adult offenders in a number of jurisdictions including NSW, Victoria, South
Australia, Western Australia, the ACT, and England and Wales.632 In Victoria, this power is limited to the Magistrates
Court and the County Court; however, in other jurisdictions the power can be exercised by all courts.633 It is not
an option in Tasmania for adult offenders. However, the power to defer the imposition of sentence was recently
introduced for youth offenders.634 As indicated in chapter 5, the Council’s preliminary view is that deferral of
sentencing should be introduced in Tasmania for all offenders.
Deferral of sentencing is a power that allows the court to postpone the sentencing of an offender for a specified
time, generally to allow the offender to address the underlying causes of their offending behaviour, to facilitate
the offender’s rehabilitation or to allow the offender to take part in activities aimed at addressing the impact of
the offending behaviour on the victim.635 This is not a sentencing disposition but a pre-sentencing option that ‘has
the potential to allow the courts to deal with a wide range of less serious cases where the court needs time to
consider the outcome or public or private treatment or other interventions, or the outcome of restorative justice
conferences’.636

Deferred sentencing has been identified as a replacement for FSSs in some circumstances. Stakeholders in Victoria
have expressed the view that deferred sentencing may operate in the same way as a FSS at the ‘low end of the
“suspended sentence market”’.637 In particular, the view has been expressed that deferred sentencing might function
in the same way as FSSs for offenders who participate in treatment programs prior to sentencing (demonstrating
their capacity for rehabilitation) and subsequently receive a suspended sentence to allow them to continue with their
treatment.638 Yet, others were not so optimistic and expressed doubts about the political viability of the deferred
sentence operating as a replacement for suspended sentences. It was said that ‘in the risk-adverse environment,
deferred sentencing might only be viable for low-risk offenders, who might be unlikely to risk serving a term of
imprisonment anyway’.639 In addition, the court still needs to impose a sentence on the offender at the expiration
of the period of deferral and, if the offender provides evidence of rehabilitation (and so the period of deferral
is successful), the court may impose a minimal sentence. This may result in criticism of the court on the basis of
perceived leniency or weakness.640
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9.1 PURPOSE OF DEFERRAL
In all jurisdictions, there is a legislative statement that sets out the purpose of a deferral to guide the use of the
power.641 It is considered desirable that a purpose is included as it ‘assist[s] the courts in using this option only
when it will be of most benefit and also help[s] to ensure that the deferral is not used by defendants as a means of
unnecessarily prolonging proceedings’.642 Typically, the purposes of deferral include reference to the need to allow an
offender to address the causes of his or her offending behaviour and rehabilitation. However, in some jurisdictions,
there is also reference to restorative justice in the deferral of sentence provisions. In Victoria, the statement of the
purpose of the deferral of sentencing also expressly extends to restorative purposes. The Sentencing Act 1991 (Vic)
s 83(1A) provides that deferral is for the purpose of:
•

allowing the offender’s capacity for and prospects of rehabilitation to be assessed;

•

allowing the offender to demonstrate that rehabilitation has taken place;

•

allowing the offender to participate in a program or programs aimed at addressing the underlying causes of
the offending;

•

allowing the offender to participate in a program or programs aimed at addressing the impact of the offending
on the victim;

•

for any other purpose that the court considers appropriate having regard to the offender and the
circumstances of the case.643

In England and Wales, the purpose of the option is more generally expressed as allowing the court to have regard
in dealing with the offender to their conduct after conviction, including the making of reparation, and any change in
circumstances.644 However, amendments in 2013 specifically included participation in restorative justice activities as a
requirement that the court can impose on the offender during the period of deferral.645
In NSW and South Australia, in addition to rehabilitative purposes, the court may defer sentencing to allow an
offender to be assessed for, and then participate in, an intervention program.646 In the ACT, the court can defer
sentencing ‘if the court considers the offender should be given an opportunity to address his or her criminal
behaviour, and anything that has contributed to the behaviour, before the court sentences the offender for the
offence’.647 Similarly, in Western Australia, the court can make a pre-sentence order (as it is known) if it considers
that it ‘would allow the offender to address his or her criminal behaviour and any factors which contributed to
the behaviour’.648 Similarly, under the Youth Justice Act 1997 (Tas) s 56A, the court may defer sentencing for the
purposes of rehabilitation, an intervention plan and for any other purpose that the court thinks is appropriate in the
circumstances.

9.2 BENEFITS OF DEFERRAL
The benefits of deferral of sentencing have been identified by VSAC as follows:
•

it allows the courts more time to assess the appropriate sentence for an offender including, in the case of
conditional orders, the best mix of conditions;

•

it gives offenders an opportunity to demonstrate their rehabilitation and/or the genuineness of their
commitment to rehabilitation;
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•

it allows time for the offender’s condition to be stabilised if an offender has other issues, such as a mental
illness;

•

it provides for alternative processes to take place, such as restorative justice conferences, and where
appropriate, to take these into account in sentencing.649

Deferred sentencing is a:
useful tool in assisting the court to be better informed about an offender’s circumstances and prospects for
rehabilitation prior to sentencing. It provides the offender with an opportunity to establish with the court his or her
rehabilitative potential in real terms, rather than relying entirely on reports.650

This has been recognised by the NSW Court of Criminal Appeal in R v Trindall,651 where Smart AJ stated that:
[i]t is so much better for the court to have evidence of what has actually taken place than to have to base its decision
on the options of experts, assertion by the offender and what has happened over a short period of time, that is, since
the commission of the offence or the offender’s arrest.652

There is also a belief that deferral of sentencing may encourage an offender to enter a plea of guilty earlier in the
criminal justice process, rather than delaying to ‘buy themselves additional time to demonstrate their rehabilitation’.653
It may also facilitate rehabilitation given that it operates pre-sentence when ‘offenders are particularly motivated to
demonstrate that they have addressed their offending behaviour’.654

9.3 MAXIMUM PERIOD OF DEFERRAL
The maximum period of deferral varies between jurisdictions with deferral being allowed for six months in England
and Wales, 12 months in NSW, Victoria, South Australia (subject to a discretion to adjourn for longer where the
offender is participating in an invention program), and the ACT and two years in Western Australia.655
In setting the period of deferral, there are conflicting views about the appropriate length. A concern raised in relation
to longer deferral periods is that young offenders, offenders with a mental impairment or intellectually disability,
offenders with drug and alcohol issues and other special needs/high risk offenders ‘may be set up to fail’.656 Further,
there is a concern that the sentencing process is delayed and that this may disadvantage victims.657 On the other
hand, the period of deferral needs to be sufficient to allow the offender to take advantage of the opportunity to
demonstrate rehabilitation.

9.4 CONDITIONS OF DEFERRAL
In Australia, except in Western Australia and the ACT, in cases where an offender’s sentence is deferred, the
offender is released on bail.658 In the ACT, the court can impose bail or the court can impose conditions on the
deferral of sentencing.659 In Western Australia and in England and Wales, the court can impose conditions on an
offender rather than use bail conditions. In England and Wales, the court can only defer a sentence if the ‘offender
undertakes to comply with any requirement as to his conduct during the period of the deferment that the court
considers it appropriate to impose’660 and this can include a requirement to participate in restorative justice
activities.661 In Western Australia, the standard obligations of a pre-sentence order are reporting obligations to
community corrections officers and the court can also impose a supervision requirement, a program requirement
and a curfew requirement.662
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VSAC, above n 15, [12.58].
Ibid [12.77].
(2002) 133 A Crim R 119.
Ibid [60].
VSAC, above n 15, [12.82].
NSWLRC, above n 60, [16.57].
See Appendix C Table C–1.
VSAC, above n 15, [12.64] quoting Youthlaw’s submission.
Ibid [12.66] referring to Victoria Police.
See Appendix C Table C–1.
See ibid. See also VSAC, above n 15, [12.19].
Powers of Criminal Courts (Sentencing) Act 2000 (UK) s 1(3).
Ibid s 1Z.
Sentencing Act 1995 (WA) ss 33D, 33E.
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The imposition of onerous conditions as part of a deferral of sentence has been criticised on the basis that, in
principle, such conditions should only ‘be part of a formal sentence’ of the court and not as a condition of a deferral
of sentence, which is a ‘conditional non-sentence’.663 Otherwise, it is said that the appropriate boundaries between
guilt, conviction and sentence are blurred as such an order has ‘all the hallmarks of a sentence’.664 Accordingly, VSAC
took the view that if the conditions required CCS to be involved, then these conditions should be part of the formal
sentence of the court and not a condition of deferral (which is not a sentence).665 VSAC argued that this would
mean that:
an appropriate distinction is maintained between conditional sentences … that quite legitimately may require the
involvement of CCS, and deferral, which is intended to give offenders the opportunity to address issues that have
contributed to their offending by accessing counselling and other services in the community on their own initiative.666

Another criticism of deferral of sentencing is that its success tends to depend on the availability of resources to the
offender and, ‘while deferral tends to work well with offenders with many resources at their disposal, it can put
those who do not at a disadvantage’.667 This was reflected in the submissions to the NSWLRC that identified the
need to provide appropriate resources to support vulnerable offenders (for example, offenders with intellectual
disabilities, cognitive and mental health issue and Aboriginal and Torres Strait Islander offenders) to access and
comply with rehabilitation programs.668 One of the issues that has arisen in Victoria in relation to the CCO and
deferred sentences is that offenders are required to pay for many of the services that are required under the order.
This means that offenders without means cannot fulfil the conditions of the order, or get the services that they need,
even if they have signed the consent form necessary to undergo the order.669

9.5 REVIEW POWERS
In Victoria, Western Australia and the ACT, there is provision for the court to review the progress of an offender
during the time that sentencing is deferred.670
There are opposing views as to whether or not a review power is appropriate. VSAC recommended that the court
should have an ‘explicit power of review to ensure that the purpose for which the sentence was deferred is being
fulfilled’.671 On this view, judicial monitoring is a powerful tool. An alternative view is that it is not the role of courts
to manage offenders’ sentences or to be ‘rehabilitative agents’,672 and that imposing this obligation on courts will
increase delays in the criminal justice system.

9.6 SENTENCING FOLLOWING DEFERRAL
In Victoria and Western Australia, the court is required to have regard to the offender’s behaviour during the period
of deferral when ultimately imposing sentence. However, in other jurisdictions, there is no legislative imperative to
do this.673 In the ACT, the court is required to give an indication of the sentence that the offender might receive
at the time of entering the order, but there is no requirement to take the offender’s behaviour into account when
sentencing.674
Some concerns have been raised about the use of deferral of sentencing in circumstances where it is likely that,
regardless of what the offender does during the period of deferral, the offender will be sentenced to a term of
imprisonment.675 This is said to create ‘unrealistic expectations on the part of offenders as to the sentence they will
receive if they undertake the activities suggested during the deferral period’.676 This issue has been addressed by the
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Freiberg and Morgan, above n 640, 230. See also VSAC, above n 15, [12.60].
Freiberg and Morgan, above n 640, 230.
VSAC, above n 15, [12.60].
Ibid.
Ibid [12.54].
NSWLRC, above n 60, [16.58]–[16.59].
Information provided by Arie Freiberg.
See Appendix C Table C–1.
VSAC, above n 15, [12.81].
Ibid [12.57].
See Appendix C Table C–1.
See ibid.
VSAC, above n 15, [12.55].
Ibid.
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NSW Court of Criminal Appeal, where it was held that the court can order a deferral, even if a full-time sentence of
imprisonment will be ordered.677 The offender’s conduct during the period of deferral may be useful for the court in
determining the length of the sentence and/or non-parole period.678
A more restrictive approach has been adopted in South Australia, where the approach of the court to ordering the
deferral of sentence should be to ask:
•

whether the appropriate penalty, on the assumption that the defendant has the capacity to reform and
demonstrates such capacity and commitment and taking into account all other relevant factors, is a bond or a
suspended sentence; and

•

whether a deferred sentence would afford the defendant the opportunity to pursue the possibility of reform,
so as to provide the court with evidence of capacity and prospects for reform that will then allow the court
to fashion an order that will best protect the community and serve the purposes of punishment where it
otherwise is not in a position to do so.679

In Western Australia, it appears that a pre-sentence order is not appropriate if no other sentence than a term of
imprisonment would be appropriate, regardless of the behaviour of the offender during the period of deferral. The
Sentencing Act 1995 (WA) s 33A(3) provides that the court may make a pre-sentence order if ‘the seriousness of
the imprisonable offence or offences warrants the imposition of a term of imprisonment’ and that ‘if the offender
were to comply with a pre-sentence order, the court might not impose a term of imprisonment for the offence or
offences’. This limits its operation to borderline cases rather than cases where imprisonment is inevitable.680

9.7 THE COUNCIL’S PRELIMINARY VIEW
In the Consultation Paper, the Council’s draft recommendation was that deferral of sentencing should be extended to
adult offenders with a maximum deferral period of 12 months.

9.8 SUBMISSIONS
The Synod supported the Council’s draft recommendations in relation to deferral of sentencing.
PACCOA endorsed the Council’s recommendations regarding deferral of sentencing and encouraged adoption of
the provisions of the Victorian legislation. PACCOA considered that this would ‘have the effect of giving legislative
authority to the Mental Health Diversion List, currently managed by way of bail orders’.681 PACCOA supported
the ‘opportunity for offenders to provide sentencing courts with evidence with respect to their rehabilitation as
well as for restorative processes to be undertaken’, and noted ‘the considerable value of judicial oversight in this
regard’. PACCOA also noted that the deferral mechanism was relatively low-cost (as it relies on offenders accessing
community services on their own initiative), but cautioned that this may ‘create an additional demand on relevant
non-government services across the sector’.
The Law Society’s submission suggested that the maximum period of deferral be two years, rather than the 12
months period suggested by the Council. The Law Society was concerned that there was:
a danger that there will be a judicial reluctance to defer a sentence for which it appears a sentence of imprisonment
is the only appropriate sentence, unless there is a great flexibility in the time during the pre-sentence period [where]
the offender [can] address the purposes for which the sentence is deferred. A period of compliance for 2 years is
considerably of greater weight than 12 months. Further many of the programmes that may be of assistance will no
doubt be difficult to access or difficult to assess the success or otherwise of the programmes on behaviour over the
12 month time frame. In serious matters, and the Society includes recidivism of less serious matters in this category,
the court may need the succour of a longer period. For these reasons the Society discounts the arguments advanced
concerning a shorter period.
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R v Brown (2009) 193 A Crim R 574; R v Rayment (2010) 200 A Crim R 48; R v Farrell [2014] NSWCCA 30.
VSAC, above n 15, [12.55]; R v Farrell [2014] NSWCCA 30, [62] (R A Hulme J, Hoeben CJ at CL and Adams J agreeing).
Freiberg, above n 35, [2.275] summarising R v Thompson [2012] SASCFC 149, [33].
Western Australia v Polmear [2013] WASCA 291, [25] (Mazza JA).
For more detail about the mental health diversion list, see <http://www.magistratescourt.tas.gov.au/divisions/criminal__and__general/
mental_health_diversion>.
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9.9 THE COUNCIL’S RECOMMENDATIONS
Based on the experience in other jurisdictions that deferral is seen as a useful sentencing tool, the advantages
outlined for the deferral of sentencing and the submissions received, the Council’s recommendation is that deferral
of sentencing be extended to adult offenders. The Council’s view remains that Tasmania requires a range of flexible
sentencing options to allow the court to respond to offenders682 and, accordingly, a power to defer should be
available for all offenders. The potential for a deferral of sentencing to allow an offender to address the causes
of offending and/or participate in restorative justice programs allows the courts to be better positioned to assess
the offender’s likely rehabilitation.683 In order to provide time for such progress to be demonstrated, based on the
approach in NSW, Victoria, South Australia and the ACT, the Council’s recommendation is that the maximum
period for deferral should generally be 12 months. This is on the basis that the Council is concerned to prevent
unduly long periods of deferral being imposed. This is also consistent with the provisions under the Youth Justice Act
1997 (Tas).684 However, the Council has also given consideration to the concern expressed by the Law Society that
flexibility is required to allow a longer period of deferral in cases of serious offending to demonstrate rehabilitation.
The Council is persuaded by the merits of the Law Society’s argument and for this reason recommends (as with the
South Australian provision)685 that there be a discretion to adjourn for a longer period where the offender is or will
be participating in a program aimed at addressing the underlying causes of offending and the court is satisfied that —
•

the defendant has, by participating in, or agreeing to participate in, the program, demonstrated a commitment
to addressing the problems out of which his or her offending arose; and

•

if the proceedings were not adjourned for such a period (i) the defendant would be prevented from
completing, or participating in, the program; and (ii) the defendant’s rehabilitation would be prejudiced.

The Council also considers that the court should have the power to review an offender’s progress during the term
of the deferral as a means of ensuring the credibility of the order by allowing the court to monitor for compliance.
The Council notes the concerns expressed in other jurisdictions that deferral should not be used if imprisonment
is inevitable. However, the Council’s view is that deferral should also be available even in these circumstances.
This is because of the Council’s view that the power to defer should be available in both the Magistrates Court
and Supreme Court and given that the CCO will mean that offenders who previously received a sentence of
imprisonment (fully or partly suspended) may now receive a non-custodial sanction. Further, as is the position in
NSW, deferral may be relevant to the length of the sentence that the court imposes.
The Council’s view is that the purposes for a deferral of sentence should be specified in the legislation. These should
include the following:
•

allowing the offender’s capacity for and prospects of rehabilitation to be assessed;

•

allowing the offender to demonstrate that rehabilitation has taken place;

•

allowing the offender to participate in a program or programs aimed at addressing the underlying causes of
the offending;

•

allowing the offender to participate in a program or programs aimed at addressing the impact of the offending
on the victim; or

•

for any other purpose that the court considers appropriate having regard to the offender and the
circumstances of the case.

The Council is also mindful of concerns raised in relation to the potential for disadvantaged offenders to be further
marginalised as a result of a lack of resources to access rehabilitation services and its recommendation is that
appropriate supports and services be made available for offenders who require financial assistance to access such
services. There is also the potential to develop restorative justice programs for adult offenders in Tasmania.
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This was the view of VSAC, above n 38, [6.14].
See VSAC, above n 15, [12.77].
Youth Justice Act 1997 (Tas) s 47(1A).
See Criminal Law (Sentencing) Act 1988 (SA) s 19B.
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It is the Council’s view that the court should not be able to impose formal conditions on an offender as part of
the deferral of sentence and that bail conditions should instead be used. This is the approach in NSW, Victoria,
and South Australia. In coming to this view, the Council was persuaded by argument advanced by VSAC that the
court should not impose formal conditions on an offender, as to allow otherwise blurs the distinction between
deferral (which is not a formal sentence) and the imposition of sentence. If a court considers it necessary to impose
conditions (other than bail conditions), then the court should proceed to impose sentence and not defer the
sentence. In addition, it is also consistent with the provisions under the Youth Justice Act 1997 (Tas), which provides
that the court may adjourn the proceedings, grant bail under the Bail Act 1997 (Tas) and defer sentencing.686

Recommendations
Deferred sentencing
50. Deferred sentencing should be available for offenders sentenced under the Sentencing Act 1997 (Tas) as
well as offenders sentenced under the Youth Justice Act 1997 (Tas).
51. The maximum period of deferral should be 12 months with a discretion to adjourn for a longer period
where the offender is or will be participating in a program aimed at addressing the underlying causes of
offending and the court is satisfied that —
(a) the defendant has, by participating in, or agreeing to participate in, the program, demonstrated a
commitment to addressing the problems out of which his or her offending arose; and
(b) if the proceedings were not adjourned for such a period
(i)

the defendant would be prevented from completing, or participating in, the program; and

(ii) the defendant’s rehabilitation would be prejudiced.
52. Deferral should be available even if the court is intending to impose a term of imprisonment.
53. The Council’s view is that the purposes for a deferral of sentence should be specified in the legislation.
These should include the following:
•

allowing the offender’s capacity for and prospects of rehabilitation to be assessed;

•

allowing the offender to demonstrate that rehabilitation has taken place;

•

allowing the offender to participate in a program or programs aimed at addressing the underlying
causes of the offending;

•

allowing the offender to participate in a program or programs aimed at addressing the impact of the
offending on the victim; or

•

for any other purpose that the court considers appropriate having regard to the offender and the
circumstances of the case.

54. Appropriate support and services should be made available to offenders who require financial assistance to
access rehabilitation services.
55. The court should not be able to impose formal conditions on an offender as part of the deferral of
sentence. Instead, the court should be able to adjourn the proceedings, grant the offender bail under the
Bail Act 1994 (Tas) and defer sentencing until the date specified in the order.
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Youth Justice Act 1997 (Tas) s 47(1)(j).
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Appendix A – Overview of
intermediate sanctions
TABLE A–1: HOME DETENTION
Jurisdiction
Victoria

687

116

Custodial
Before
Yes.
repealed687

SubTerm
stitutional
No.

Not more than
year.

Standard conditions
Be of good behaviour and not
commit offence.
Reside at specified premises.
Remain at premises, unless
authorised to leave, or it is unsafe or
consent of co-resident withdrawn.
Offender must accept visit by
Secretary of Department of Justice.
Submit to searches of places or
things under immediate control.
Submit to electronic monitoring.
Comply with reasonable directions in
relation to non-association.
Not consume alcohol or use
prohibited drugs.
Submit to breath testing, urine
analysis or other tests relating to
detecting drugs or alcohol.
Engage in personal development
activities or in counselling or
treatment programs as directed.
Engage in community work.
Not possess firearm of prohibited
weapon.

Optional
conditions
Any special
conditions that
court considers
appropriate.

Restrictions on offences/offenders

Consequences of breach

Not available for those found guilty of:
• a sexual offence, violent offence,
serious violent offence or drug
offence (as defined in Schedule 1
of the Sentencing Act 1991 (Vic)
• offence committed in
circumstances which involved
behaviour of sexual nature
• offence involves use of firearm or
prohibited weapon
• a breach of an intervention order
• stalking.
Criteria in relation to prior
convictions.

Discretion to bring breach
proceedings for contravention
without reasonable excuse but
MUST bring breach proceedings
if the contravention is constituted
by offender committing
another offence punishable by
imprisonment during the period of
the order.
If court finds that contravened
home detention order, must
either:
• vary the home detention
order
• confirm the order
• cancel the order and commit
the offender to prison for
unexpired term at date of
contravention.
Presumption of activation unless
exceptional circumstances which
have arisen.
If contravention is not serious (as
defined in Sentencing Act 1991
(Vic) s 26ZN), the court may give
a formal warning.

Home detention was abolished by the Sentencing Legislation Amendment (Abolition of Home Detention Act 2011) (Vic) from 16 January 2012.

Phasing out of Suspended Sentences – Final Report No.6

Jurisdiction
Victoria

VSAC

Custodial

SubTerm
stitutional

Yes.

No.

Appendix A – Overview of intermediate sanctions

No more than
a year.
Allow for a
reduction
in hours
(supported
by statutory
guidance).

Standard conditions

Optional
conditions

Restrictions on offences/offenders

Consequences of breach
If breach by further offending
of an offence punishable
by imprisonment, there is
a presumption in favour of
court cancelling the order and
resentencing for original offence,
unless exceptional circumstances.
Court can also:
• vary the order
• confirm the order or
• cancel the order (and make no
further order).
If breach of other conditions, court
can:
• vary the order
• confirm the order or
• cancel the order and
resentence
• cancel the order (and make no
further order).
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Custodial

SubTerm
stitutional

Current
law

Yes.

Yes.

Up to 18
months.

NSWLRC

Yes.

Yes.

Maximum 3
years with a
maximum nonparole period of
2 years.
Local court
2 years or 3
years if multiple
offences.

Jurisdiction
NSW688

688

118

Standard conditions
Be of good behaviour and not
commit an offence.
Remain in home except when
authorised.
Obey the supervisor’s reasonable
directions.
Not consume alcohol or prohibited
drugs.
Submit to electronic monitoring.
Not tamper with electronic
monitoring equipment.
Submit to searches of places and
things under immediate control and
drug testing.
Engage in personal development
activities or treatment programs if
directed by supervisor.
Accept direction in relation to
maintaining or obtaining employment.
Comply with directions in relation to
association with specified person.
Undertake community service
work of up to 20 hours per week if
directed by supervisor.

Optional
conditions
Any such
conditions as the
court considers
appropriate, other
than condition
requiring the
person to make
any payment.

Restrictions on offences/offenders

Consequences of breach

Not available for certain offences:
• murder, attempted murder,
manslaughter or assault causing
death
• sexual assault and sexual offences
involving children
• armed robbery
• offences involving use of firearm
• assault occasioning actual bodily
harm or more serious assault
• domestic violence offence if likely
offender would reside or continue
relationship if order made
• stalking or intimidation
• specified drug offences.
Criteria in relation to prior
convictions.

Supervised by Corrective Services
NSW and serious breaches
referred to State Parole Authority
(SPA).
Provision for formal warning or
a supervisor may impose more
rigorous application of conditions
of home detention order (eg
reduction in previously permitted
out of residence activities).
If an order is breached, SPA can
revoke it or impose additional
conditions or vary any conditions.

Only excluded for domestic violence
offences against a likely co-resident,
murder and sexual offences where
the victim is under 16 years and the
maximum penalty is more than 5
years imprisonment.

Crimes (Sentencing Procedure) Act 1999 (NSW) s 6; Crimes (Administration of Sentences) Act 1999 (NSW) ss 162–168A.
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Jurisdiction

Custodial

SubTerm
stitutional

Standard conditions

NT689

Yes.

Yes.

Note behaviour that constitutes
breach.

689
690
691

Any period of
imprisonment
but maximum
period of home
detention is 12
months.

Optional
conditions
Such terms and
conditions as
court thinks fit
including:
• remain at
premises
unless
permitted to
leave
• submit to
monitoring
• obey
reasonable
directions.

Restrictions on offences/offenders

Consequences of breach

Offender suitable and consents.
Not available if mandatory minimum
terms of imprisonment apply (Level 5,
4 and 3 violent offences).690
For level 1 and 2 violence offences,
aggravated property offences, and
sexual offences the court can partially
(but not wholly) suspend and impose
home detention.691

Offender breaches:
• if fails to reside at premises
• fails to comply with a term or
condition of order
• damages or removes
monitoring device
• fails to undergo breath test,
breath analysis or blood or
urine test
• disturbs or interferes with
other person residing in
premises
• assaults, threatens, insults
or uses abusive language to
probation and parole office
• commits a breach of
Regulations
• commits an offence.
If court satisfied offender has
breached home detention order,
court must revoke the order and
offender must be imprisoned for
the term suspended if the breach
is committing an offence that is
not a regulatory offence or is
punishable by imprisonment.
If breach is committing an offence
that is a regulatory offence or
offence not imprisonable, then
court may vary the terms and
may vary the conditions of order
including term of order.
In relation to other breaches,
the court may vary order if it is
appropriate having regard to the
circumstances of the offender or
the breach.

Sentencing Act 1995 (NT) s 44.
Sentencing Act 1995 (NT) s 78DH.
Sentencing Act 1995 (NT) s 78DG.
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Jurisdiction

Custodial

SubTerm
stitutional

New Zealand692

No.

No.

692
693

120

Up to 12
months but can
also impose
post-detention
conditions for up
to a further 12
months.

Standard conditions
Supervision of probation officer and
must co-operate and comply with
directions.
Must not leave home (subject to
exceptions in relation to health,
employment, training, attend
restorative justice conference or
undertaking arising out of restorative
justice).
Submit to electronic monitoring.
Not engage in employment or
occupation that directed by
probation officer not to.
Non-association requirements.
Take part in rehabilitative and
reintegrative needs assessment.

Optional
conditions
Condition in
relation to
finances or
earnings.
Required to
take prescription
medication.
Conditions
relating to a
program.
Conditions
requiring offender
to comply with
requirement of
judicial monitoring
as directed by
probation officer
or sentencing
judge.
Any condition
that court thinks
fit to reduce
the likelihood of
further offending.
The court may
(if sentence less
6 months) and
must (if sentence
greater than
6 months) set
conditions of
post-detention
conditions,
which include
standard and
special conditions
similar to home
detention.
Post-detention
conditions are
not electronically
monitored.693

Restrictions on offences/offenders

Consequences of breach

No

Breach of detention conditions or
post-detention conditions is an
offence.
If an offender fails to comply with
conditions, probation officer will
investigate the circumstances
of non-compliance and take
appropriate action.
Action on non-compliance
includes an internal sanction, laying
charge for breach conditions or
apply to court to vary or cancel
the sentence.
On application to cancel the
sentence, the court may:
• remit, suspend or vary any
special condition imposed by
court or impose additional
special conditions or
• vary the home detention
residence or
• cancel the sentence
• cancel the sentence and
substitute any other sentence
that could have been imposed
at time of sentence.

Sentencing Act 2002 (NZ) ss 15A, 80A–80ZI.
Ministry of Justice, New Zealand, above n 295, 6.
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TABLE A–2: COMMUNITY DETENTION ORDERS
Custodial

Substitutional

Yes.

Community No.
Detention.696

Jurisdiction

Name of
order

NSW
(recommendation of
NSWLRC)694

Community
Detention
Order.695

New Zealand

694
695
696

Term

Standard conditions

Optional conditions

Yes.

3 years.
2 years on
Local Court
unless multiple
offences and
then 3 years.

Not commit an offence.
Submit to supervision if
required.
Report to Corrective
Services NSW as
directed.
Reside at approved
premises.
Obey the supervisor’s
reasonable directions.
Submit to electronic
monitoring.
Submit to searches and
alcohol and drug testing.
Accept home visits.

Home detention requirement.
Work and intervention
requirement.
Attach additional conditions
considered necessary to
reduce likelihood of further
offending: alcohol and drug
abstention, place and nonassociation restrictions, curfews
or any other matter, except
payment of a fine or other
monetary sum.
Should not be able to be
combined with any other
sentence except a fine.

No.

No more than
6 months with
curfew at least
2 hours per
day and total
curfew for any
week not more
than 84 hours.

Not leave curfew address n/a
during curfew period
(subject to limited
exception for medical or
other emergency, with
permission for purpose
of employment, training
or other rehabilitative
and reintegrative
activities program,
attend restorative justice
conference or undertaking
arising from restorative
justice conference or for
humanitarian reasons).
Report to probation
officer and notify of
change of address or
occupation.
Submit to electronic
monitoring.

Restrictions on
offences/offenders

Consequences of breach

Exclude murder and
SPA deal with breaches and
certain sexual offences, has power to:
domestic violence
• revoke the order (and
offences where victim
commit offender to fullis a co-resident or likely
time custody)
co-resident.
• not revoke the order
where good reasons exist
for excusing the breach
• refer back to court for
variation.

No

A breach is a punishable
offence.
If an offender fails to comply
or convicted of an offence
punishable by imprisonment, a
court may:
• suspend or vary the
curfew period
• vary the curfew address
• cancel the sentence and
resentence.

NSWLRC, above n 60.
To replace home detention, intensive correction order and suspended sentences.
Sentencing Act 2002 (NZ) s 69B.
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TABLE A–3: INTENSIVE CORRECTION ORDERS AND INTENSIVE SUPERVISION ORDERS
Jurisdiction
Vic

Current
law

Custodial

Term

Standard conditions

Optional conditions

CCO.697

No.

In Magistrates Court,
must not exceed:
• 2 years for one
offence
• 4 years for two
offences
• 5 years for three
or more offences.

Must not commit offence
punishable by imprisonment.

In the County or
Supreme Court the
period can be up to
the maximum penalty
for an offence or 2
years (whichever is
greater).

Must report to and receive
visits from the Secretary.

At least one optional condition
MUST be attached
• unpaid community work for up
to 600 hours
• treatment and rehabilitation
including assessment and
treatment for drug/alcohol
abuse or dependency, including
at a residential facility for
withdrawal, medical treatment,
mental health assessment
and treatment, any program
that addresses factors related
to offending behaviour or
any other treatment and
rehabilitation considered
necessary including employment,
educational, cultural and person
development
• supervision
• non-association with a specific
person or a class of person
• residence restriction or
exclusion which may direct
that the offender reside at a
specified place or not reside at a
specified place
• place or area exclusion which
directs that offender must not
enter or remain at specified
place or area

Must comply with any
obligation and requirement
prescribed by the regulations.
Must report to community
corrections within 2 days of
order.

Must notify Secretary
of change of address or
employment.
Must not leave Victoria
without permission.
Must abide by any order of
direction of the Secretary.

697

122

Restrictions on use
for offences

Name of
order

Cannot be imposed
for an offence
punishable by 5
penalty units or less.

Consequences of breach
Contravention of CCO is a
separate offence.
A court may (following a
contravention):
• vary the order
• confirm the order
• cancel the order and
resentence the offender
• cancel the order and
make no further order.

Sentencing Act 1991 (Vic) ss 36–48Q, 80, 83AS, 83AD, 83AE, 83AS.
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Jurisdiction

Name of
order

Custodial

Vic

Term

Standard conditions

Optional conditions
•

Continued

•

•
•
•
•
•

Restrictions on use
for offences

Consequences of breach

curfew which requires the
offender to remain at a specified
place for specified hours of each
day (must not be less than 2
hours and must not exceed 12
hours of a day and order must
not be more than 6 months)
alcohol exclusion which directs
that offender not enter licenced
premises, the location of any
major event, not consume
liquor in licenced premises
bond condition which requires
the offender to pay a bond
judicial monitoring which
allows the court to monitor an
offender
justice plan for offenders with an
intellectual disability
electronic monitoring which can
be imposed by higher courts
residual condition to impose any
other condition that the court
thinks fit but cannot include
a condition about making
restitution or the payment
of compensation, costs or
damages.

Can impose an intensive compliance
period if court is making an order of
6 months or longer.
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Jurisdiction

Name of
order

Former
698
Continued law

Intensive
Correction
Order.

Vic

Custodial

Term

Standard conditions

Yes.

Up to 12 months.

Not commit offence
punishable by imprisonment.

Optional conditions

Attendance at one or more than
one specified prescribed program
during period of order or shorter
Report to specified
community corrections centre period.
This may be residential or
within 2 days of order.
community-based and must be
Report to and receive visits
from community corrections designed to address the personal
factors which contribute to the
at least twice per week for
offender’s criminal behaviour.
the period of order or a
shorter period.

Attend specific community
corrections centre for 12
hours during each week or
shorter period specified in
the order to perform unpaid
community work of at least
8 hours and the balance
undergoing counselling or
treatment for a specified
psychological, psychiatric,
drug or alcohol problem
as directed during period
specified.
Notify of change of address/
employment.

Prescribed programs are:
• alcohol and other drug
treatment program
• drink drivers programs
• young offenders training
program.

Restrictions on use
for offences
Cannot make the
order if the sentence
of imprisonment
would by itself not
have been considered
an appropriate
punishment.

Consequences of breach
Breach is a punishable
offence. On breach of the
conditions of an order a
court must:
• vary the order
• confirm the order
originally made or
• cancel the order and
commit the offender to
prison for the portion of
sentence unexpired at
the date of the breach.
If breach was by committing
another offence punishable
by imprisonment, the
court must commit the
offender to prison for the
unexpired portion of the
sentence unless the court
is of the opinion that it
would be unjust to do so
in view of the exceptional
circumstances that have
arisen since the order was
made.

Not leave Victoria without
permission.
Obey directions of
community corrections
officers.

698
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Sentencing Act 1991 (Vic) ss 19–26 (now repealed).
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Jurisdiction
Vic
Continued

VSAC

Name of
order
Intensive
Correction
Order

Custodial

Term

Standard conditions

No.

2 years.

Not commit offence
punishable by imprisonment.

(recommendation).
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Optional conditions

Court can impose one or more
program conditions:
• assessment and treatment for
Report to specified
alcohol or drug addiction
community corrections centre
within 2 days of order.
• medical, psychological or
psychiatric assessment and
Report to and receive visits
treatment
from community corrections
• attend educational, vocational,
at least one a week during
cultural, rehabilitative,
first 3 months and thereafter
reintegration or personal
at least once every 28 days
development programs
and/or as otherwise ordered
• live in specified place for a
by Regional Manager or
specified period
Community Correctional
Service.
• submit to testing for drug or
alcohol use as specified in the
Notify of change of address/
order or as directed
employment.
• any other condition court
Not leave Victoria without
considers necessary or desirable
permission.
but cannot include a condition
about making restitution or the
Obey directions of
payment of compensation, costs
community corrections
or damages.
officers.
Can impose special conditions:
Perform unpaid community
• not associate with specified
work up to 400 hours
person or person of a specified
or participate in services
class
specified in justice plan
• not enter a place specified in
(intellectual disability).
order
• not live at address that directed
not to live at.

Restrictions on use
for offences
Only if convicted of
an offence punishable
by imprisonment and
court might otherwise
have considered
sentencing offender to
imprisonment.

Consequences of breach
If a breach by further
offending, there is
presumption in favour of
the court: cancelling the
order and resentencing the
offender unless it would
be unjust to do so having
regard to circumstances that
have arisen since the order
was made.
In addition, court have the
power to:
• vary the ICO
• confirm the order
• cancel the order (and
make no further order)
If a breach of other
condition, a court should be
permitted to:
• vary the ICO
• confirm the order
• cancel the order and
resentence the offender
• cancel the order (and
make no further order).
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Jurisdiction
Vic
Continued

VSAC

Name of
order
Intensive
Correction
Order (Drug
and Alcohol).

Custodial

Term

Standard conditions

Optional conditions

No.

2 years.

As with ICO but without
community work as a core
condition.

Order should have at least one
program condition attached.

If court makes an
order of 6 months
or longer, court can
specify a ‘supervision
period’ during which
time the offender
be supervised
and complete the
program conditions
attached to order.

Restrictions on use
for offences

Consequences of breach

As with ICO (above).

As with ICO (above).

Court can impose one or more
program conditions:
• assessment and treatment for
alcohol or drug addiction
• medical, psychological or
psychiatric assessment and
treatment
• submit to testing for drug or
alcohol use as specified in the
order or as directed
• attend vocational, educational,
employment or other program
as directed
• perform unpaid community
work
• any other condition considered
necessary relating to offender’s
drug or alcohol dependency.
Can impose special conditions:
• not associate with specified
person or person of a specified
class
• not enter a place specified in
order
• not live at address that directed
not to live at
• comply with judicial monitoring.

126

Phasing out of Suspended Sentences – Final Report No.6

Jurisdiction
NSW

Current
law

Name of
order
Intensive
Correction
Order.699

Custodial

Term

Yes –
Not more than
substitutional. 2 years.

Standard conditions

Optional conditions

Be of good behaviour and not Accept direction of supervisor in
relation to maintaining or finding
commit an offence.
Report to Corrective Services. employment.
Reside at approved premises
and receive visits.
Not leave NSW without
permission.
Obey the supervisor’s
reasonable directions.

Authorise contact between any
employer and supervisor.

Comply with direction of supervisor
that offender in relation to kinds of
occupation or employment can or
cannot engage with.

Comply with direction of supervisor
Authorise medical
that offender not associate with
practitioner, therapist or
specified persons or persons of a
counsellor to prove supervisor specified description.
information about offender.
Prohibited from consuming alcohol.
Submit to surveillance and
Not go to specified places or
electronic monitoring if
districts or places or districts of a
directed.
specified kind.
Submit to curfew or restricted
Any other condition court considers
movement if directed.
necessary or desirable for reducing
Prohibited from using drugs.
likelihood of reoffending.
Submit to searches and drug
and alcohol testing.
Prohibited from having
firearm.

Restrictions on use
for offences
Not available for
certain sexual offences
(victim under 16 or
offence involves sexual
penetration).

Consequences of breach
A breach is a failure to
comply with any obligation
under ICO.
On a breach, the
Commissioner can take no
action or impose a formal
warning and/or impose more
stringent conditions.
If a serious breach, can refer
to SPA.
SPA can deal with a breach:
• impose a sanction that
Commissioner could
impose
• impose a period of
up to 7 days’ home
detention by imposing
a requirement that
offender remain in
residence
• revoke ICO.
If ICO is revoked, if the
remainder of the term is
18 months or less, then can
order home detention.

Participate in rehabilitative
activities if directed.
Undertake minimum 32 hours
of community service per
month, as directed.
Submit to medical
examination in relation
to capacity of undertake
community service work or
otherwise comply with the
order.
699

Crimes (Sentencing Procedure) Act 1999 (NSW) ss 7, 64–73A; Crimes (Administration of Sentences) Act 1999 (NSW) ss 80–90, 162–165C; Crimes (Administration of Sentences) Regulations 2014 (NSW) regs 185–189.
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Jurisdiction
NSW

Qld

Name of
order

NSWLRC Intensive
700
Correction
Order (if
retained).

Intensive
Correction
Order.701

Custodial

Term

Standard conditions

Restrictions on use
for offences

Optional conditions

Only excluded for
domestic violence
offences against a likely
co-resident, murder
and sexual offences
where the victim is
under 16 years and
the maximum penalty
is more than 5 years
imprisonment.

Community service work
should be able to be satisfied
by range of activities including
engaging in literacy, numeracy,
Maximum non-parole work-ready, educational or
other programs.
period of 2 years
and if no non-parole
period set then
maximum order
2 years.
Up to 3 years and
court should be able
to set non-parole
period.

Yes –
1 year or less.
substitutional.

Not commit offence.
Report to authorised
corrective services officer.

Submit to medical, psychiatric or
psychological treatment.

No.

Comply with conditions that court
considers necessary to:
• cause offender to behave in
way that is acceptable to the
community
•
stop offender from committing
Take part in counselling and
the same type of offence
satisfactorily attend other
programs as directed by court • stop the offender from
committing other offences.
or authorised corrective
services officer.
Note that the court has separate
power to make non-contact orders
Satisfactory performance of
to prevent the offender from
community service that an
authorised corrective services contacting the victim or someone
who was with the victim when the
officer directs.
offence took place702 and banning
Notify of change of address/ orders which prevent the offender
employment.
from entry to licensed premises.703
Not leave Queensland
without permission.
Report to and receive visits
from authorised corrective
services officer at least twice
a week.

Consequences of breach

Breach is a punishable
offence.
If offender contravenes
order, a court may:
• revoke the order and
commit offender to
prison for portion of
imprisonment still to
serve
• resentence the offender
• fine the offender
• admonish and discharge

Obey directions of authorised
corrective services officer.
700
701
702
703
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NSWLRC, above n 60, Chapter 9.
Penalties and Sentences Act 1992 (Qld) ss 111–120, 121–132.
Penalties and Sentences Act 1992 (Qld) ss 43A–43F.
Penalties and Sentences Act 1992 (Qld) ss 43G–43O.
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Jurisdiction
WA

Name of
order
Intensive
Supervision
Order.704

Restrictions on use
for offences

Custodial

Term

Standard conditions

Optional conditions

No.

Between 6 and 24
months.

Not commit another offence.

May contain any one or more of the No.
following:
• program requirement
• community service requirement
• a curfew requirement.

Report to authorised
corrective services officer.
Notify of change of address/
employment.
Not leave Western Australia
without permission.
Comply with the Sentence
Administration Act 2003 (WA)
s 76.

Consequences of breach
Breach is a punishable
offence and can be fined.
If offender contravenes
order or is convicted of an
offence a court may:
• confirm the order
• amend the order
• cancel the order and
resentence the offender.

Supervision requirement
requires offender to contact a
community correction officer
or receive visits as ordered by
the officer.

704

Sentencing Act 1995 (WA), ss 68–75, Pt 18 Div 3 - 4.
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Jurisdiction
NT

Name of
order
Community
Custody
Order.705

Custodial

Term

Standard conditions

Optional conditions

Yes.

For period of
imprisonment but
no longer than 12
months.

Not commit another offence
punishable by imprisonment.

May impose either or both of the
following conditions on the order:
• offender must undertake
specified prescribed programs
• offender must not consume
or purchase alcohol or a drug
(other than as prescribed by a
medical practitioner or other
health practitioner).

Community work and
program condition.
Report to a probation and
parole officer at a specified
place.
Report to, and receive visits
from, a probation and parole
officer at least twice during
each week the order is in
force or the shorter period
specified in the order.

Restrictions on use
for offences
Not available for
sexual offences,
violent offences,
common assault in
circumstances of
aggravation and other
prescribed offences.

In addition, the court may impose
the following conditions:
• must reside at a specified place
• must wear or have attached an
approved monitoring device for
Advise of any change of
the period the order is in force
address or employment.
or the lesser period ordered by
the court
Must not leave the Territory
except with permission.
• must allow the placing or
installation in, and retrieval from,
Must give a sample of the
a specified place of anything
offender’s voice for use with
necessary for the effective
an approved monitoring
operation of the monitoring
device for the period specified
device.
in the order and must comply
Also, a prescribed program may be
with the reasonable directions
residential or community-based.
of a probation and parole
officer in the use of the device
for the effective monitoring of
the offender’s activities.
Must comply with regulations
made and all lawful directions
of the Commissioner and
probation and parole officers
including direction to reside
in specific place and wear
monitoring device.

705
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Not impose if
imprisoned for longer
than 12 months.

Consequences of breach
If breach of the condition
not to commit an offence,
there is a presumption that
the court will revoke the
order and sentence the
offender to imprisonment
for the unexpired term of
imprisonment under the
order at the date of the
breach of the condition
unless unjust in the
circumstances.
If the court is satisfied that
unjust, the court can confirm
the order or vary it. If the
order is not in force, the
court can confirm the order
is discharged and take no
further action.
If breach of other conditions,
the court may:
• confirm the order
• vary the order
• revoke the order and
sentence the offender
to imprisonment for
the unexpired term of
imprisonment under the
order at the date of the
breach of the condition.

Sentencing Act (NT) ss 48A–48Q.
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Jurisdiction
ACT

Name of
order
Intensive
Correction
Order
(proposed).

Custodial

Term

Standard conditions

Yes.

Not more than
2 years except
in exceptional
circumstances when
it can be for no more
than 4 years.

Not commit an offence
punishable by imprisonment.

Optional conditions

Restrictions on use
for offences

May impose any of the following:
No.
• community service condition
Notify of change of contact
• rehabilitation program condition
details not later than 1 day
• condition to comply with
after change.
reparation, non-association or
place restriction order
Comply with directions.
•
a condition prescribed by
Comply with probation
regulation
condition.
•
any other condition that the
Not have positive test for
court considers appropriate
alcohol or drug.
(this might include a condition
to undertake medical treatment
Not use or obtain drug.
or supervision, supply samples
Not leave ACT without
for testing, attend educational,
permission.
vocational, psychological,
psychiatric or other programs
Comply with any direction
or counselling, not to drive
given to live at any premises;
a motor vehicle or consume
or undertake any program;
alcohol or non-prescription dugs
or report to a corrections
or mediation, regularly attend
officer; or allow a corrections
alcohol or drug management
officer to visit the place where
programs
the offender lives at any
• curfew condition.
reasonable time.
Comply with any notice made
under s 63 to attend a hearing
of the board.

Consequences of breach
If breach of condition not
to commit an imprisonable
offence, this is dealt with
by the Court. There is a
presumption of cancellation
and the offender serve the
term in prison (in full or
part) unless it is not in the
interest of justice.
If it is a breach of any other
condition, the offender is
dealt with by the Sentence
Administration Board which
may:
• issue a warning (but not
more than 3 warnings in
a 12 month period)
• suspend the order for 3
or 7 days (during which
time the offender is in
full-time custody)
• cancel the order
• in limited circumstances,
refer to sentencing
court.

Comply with any condition
prescribed by regulation that
applies to the offender.
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Jurisdiction
NZ

Name of
order

Custodial

Intensive
No.
Supervision.706

Restrictions on use
for offences

Term

Standard conditions

Optional conditions

Between 6 and 24
months.

Report to probation officer.

Can impose special conditions in
No.
relation to programs (residential or
non-residential) which include:
• psychiatric or other counselling
or assessment
• attendance at any medical,
psychological, social, therapeutic,
cultural, educational,
employment-related,
rehabilitative or reintegrative
program.

Report at least once in each
week during first 3 months of
sentence and at least once in
each month during remainder
of sentence.
Notify of change of address
or employment.
Not move to an address in
a different probation area
without consent.

Any other special conditions in
Not reside at address directed relation to:
not to reside at.
• offender’s place of residence
(which may include a condition
Not engage in employment
that the offender not move
which directed not to engage
residence), finances or earnings
in.
• take prescription medication
Not associate with persons
that directed not to associate. • training in basic work and living
skills
Take part in rehabilitative
• judicial monitoring
and reintegrative needs
• any other condition to reduce
assessment if directed to do
the likelihood of further
so by probation officer.
reoffending.707

706
707
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Consequences of breach
A breach is a punishable
offence.
On breach of a condition or
if commit an imprisonable
offence a court may:
• remit, suspend or vary
any special conditions or
impose additional special
conditions
• cancel the sentence
• cancel the sentence and
resentence the offender.

Sentencing Act 2002 (NZ) ss 54B–54L, 70A.
However, the court cannot impose a condition requiring an offender to pay a fine, reparation or other sum ordered to be paid on conviction, to perform any service that could have been required to perform if sentenced to
community work or submit to electronic monitoring, Sentencing Act 2002 (NZ) s 54I(4).
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Appendix B – Conditions attached to
intermediate sanctions
TABLE B-1: CONDITIONS THAT CAN BE ATTACHED TO SELECTED INTERMEDIATE SANCTIONS
S = Standard; O = Optional

Jurisdiction

Vic

Order

Community
work

Home
detention/
curfew

Treatment/
rehabilitation

Supervision

Alcohol/drug
restrictions
or testing

Place
and nonassociation
restrictions

Residential
restriction/
exclusion

Judicial
monitoring

Generic
conditions

Other conditions

Home
Detention (now
abolished)

S

S (include
electronic
monitoring)

S

S

S

S

S

_

O

Not possess
firearms

CCO

O

O (include
electronic
monitoring)

O

O

O

O

O

O

O

Justice Plan (O)
Bond condition (O)
Residential condition
(O)
Directions in
relation to
employment (O)

Intensive
Correction
Order (now
abolished)

S

_

S

S

_

_

_

_

_

Prescribed program
designed to address
the personal
factors that have
contributed to
offender’s criminal
behaviour (O)

Intensive
Correction
Order (as
recommended
by VSAC)

S – But can be
performed by
undertaking
approved
activities (such
as activities
whose
purpose is
reparation and
educational
and life skills

O

S

S

O

O

O

_

O

Program conditions
(O)
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Supervision

Alcohol/drug
restrictions
or testing

Place
and nonassociation
restrictions

Residential
restriction/
exclusion

Judicial
monitoring

Generic
conditions

O

S

O

_

O

O

O

Program conditions
(O) including
residential drug
treatment

S

S

S

S

_

S

_

O

Directions in
relation to
employment (S)
Not possess
firearms (S)

S

S

S

S

S

O

S

_

O

Electronic
monitoring if
directed (S)
Not possess
firearms (S)

Community
Detention
Order (as
recommended
by NSWLRC)

O

O

O

S

S

O

S

_

O

Electronic
monitoring if
directed (S)

Home
Detention

_

S (can include
electronic
monitoring)

O

S

S

S

_

_

O

_

Community
Custody Order

S

No but
can include
electronic
monitoring

S

S

O

_

O

_

_

Can include
residence
requirement

Qld

Intensive
Correction
Order

S

_

S

S

_

Court can
make a
separate non
contact order

_

_

O

Reside at
community
residential facilities

WA

Intensive
Supervision
Order

O

O

O
(can include
electronic
monitoring)

S

_

_

_

_

_

_

Jurisdiction

Vic

NSW

NT
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Community
work

Home
detention/
curfew

Treatment/
rehabilitation

Intensive
Correction
Order
(Drugs and
Alcohol) (as
recommended
by VSAC)

O

_

Home
Detention

S

Intensive
Correction
Order

Order

Other conditions
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Jurisdiction

Order

Community
work

Home
detention/
curfew

Treatment/
rehabilitation

Supervision

Alcohol/drug
restrictions
or testing

Place
and nonassociation
restrictions

Residential
restriction/
exclusion

Judicial
monitoring

Generic
conditions

Other conditions

ACT

Intensive
Correction
Order
(proposed)

O

O

O

S

O

O

Must comply
with any
direction
given by
corrections
officer to
live at any
premises

_

O

_

NZ

Home
Detention

Can be
combined with
community
work

S (including
electronic
monitoring)

S (assessment)

S

_

S

_

O

O

Directions in
relation to
employment (S)
Relating to finances
and earnings (O)
Requirement to
take prescription
medication (O)
Requirements
relating to a
program (O)

Intensive
Correction
Order

Can be
Can be
combined with combined with
community
community
work
detention

S (assessment)

S

_

S

S

O

O

Directions in
relation to
employment (S)
Relating to finances
and earnings (O)
Requirement to
take prescription
medication (O)
Training in basic
work and living skills
(O)
Not impose
a condition
of electronic
monitoring

Community
Detention

Can be
combined with
community
work

Can be
combined
with Intensive
Correction
Order

S

_

Can be
combined
with Intensive
Correction
Order

O

_

S (including
electronic
monitoring)
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Can be
Can be
combined
combined
with Intensive with Intensive
Correction
Correction
Order
Order
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Appendix C – Deferred
Sentence provisions
TABLE C–1: DEFERRED SENTENCE PROVISIONS
Jurisdiction

Legislation

Purposes of deferral

Victoria

Deferral of
sentencing:
Sentencing Act
1991 (Vic)
s 83A.
Only in
Magistrates
Court and
County Court.

Deferral is for the purpose of:
• allowing the offender’s capacity for and prospects of rehabilitation
to be assessed
• allowing the offender to demonstrate that rehabilitation has taken
place
• allowing the offender to participate in a program or programs
aimed at addressing the underlying causes of the offending
• allowing the offender to participate in a program or programs
aimed at addressing the impact of the offending on the victim
• for any other purpose that the court considers appropriate having
regard to the offender and the circumstances of the case.

ACT

Crimes
(Sentencing) Act
2005 (ACT)
s 27, Chapter 8.

Court can make an order if the court considers the offender should
be given an opportunity to address his or her criminal behaviour,
and anything that has contributed to the behaviour, before the court
sentences the offender for the offence.
The court must not make a deferred sentence order for the offender
unless it considers that:
• releasing the offender on bail would allow the offender to address
his or her criminal behaviour and anything that has contributed to
the behaviour and
• if the offender were to comply with the order, and any bail
conditions, the court might not impose as severe a sentence for
the offence.
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Maximum
period

Sentencing
Powers

Conditions

Review Powers

12 months.

May release the offender
on his or her undertaking to
attend before the court on
the date fixed for sentence or
release the offender on bail or
extend his or her bail to that
date.

Power to review
with ability to:
• take no further
action
• cancel the
deferred
sentence and
sentence the
offender.

Court has regard
to behaviour
during period of
deferral.

12 months.

Any condition as well as
requirement to impose bail
(which can be imposed with
conditions).

Power to review
with ability to:
• take no further
action
• give the
offender a
warning about
need to comply
with obligations
and conditions
• amend any
conditions
• cancel the
deferred
sentence
(if offender
requests or on
breach) and
sentence the
offender.

Court needs to
give indication of
sentence offender
might receive at
time of entering
order but no
requirement to
take into account
when sentencing.
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Maximum
period

Conditions

Review Powers

Sentencing
Powers

Deferral for the purpose of:
• assessing the offender’s capacity and prospects for rehabilitation
• allowing the offender to demonstrate that rehabilitation has taken
place
• assessing the offender’s capacity and prospects for participation in
an intervention program
• allowing the offender to participate in an intervention program
• any other purpose the court considers appropriate in the
circumstances.

Up to 12
months.

Can impose bail conditions.708

_

_

Deferral of
sentence:
Criminal Law
(Sentencing)
Act 1988 (SA)
s 19B.

Deferral for the purpose of:
• assessing the offender’s capacity and prospects for rehabilitation
• allowing the offender to demonstrate that rehabilitation has taken
place
• assessing the offender’s capacity and prospects for participation in
an intervention program
• allowing the offender to participate in an intervention program
• any other purpose the court considers appropriate in the
circumstances.

Up to 12
months with
discretion to
adjourn for a
longer period
where the
offender is
participating
in an
intervention
program.

Can impose bail conditions.

_

_

Pre-sentence
order (PSO):
Sentencing Act
1995 (WA)
ss 33A–33Q.
Available for
imprisonable
offence unless
the offence
has mandatory
imprisonment
as the penalty
or an offence
under Prisons
Act 1981
(WA), s 79
(aggravated
prison offence).

Court may make a PSO in respect of the offender if it considers that:
• the seriousness of the imprisonable offence or offences warrants
the imposition of a term of imprisonment
• a PSO would allow the offender to address his or her criminal
behaviour and any factors which contributed to the behaviour
• if the offender were to comply with a PSO the court might not
impose a term of imprisonment for the offence or offences.

2 years.

Standard obligations of a PSO
are that the offender must:
• report to a community
corrections centre notify
a CCO of any change
of address or place of
employment must not
leave Western Australia
except with, and in
accordance with, the
permission
• comply with s 76 of the
Sentence Administration Act
2003 (WA).
Court must impose at least
one primary requirements:
• a supervision requirement
• a program requirement
• a curfew requirement .

Provisions in
relation to
performance
reports during
period of order.

Must take account
of behaviour while
subject to PSO.

Jurisdiction

Legislation

Purposes of deferral

NSW

Deferral of
sentence:
Crimes
(Sentencing
Procedure) Act
1999 (NSW)
s 11.

South
Australia

Western
Australia

708

See Judicial Commission of NSW, Sentencing Bench Book, [5–410] <http://www.judcom.nsw.gov.au/publications/benchbks/sentencing/deferral_for_rehabilitation.html>.
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Jurisdiction

Legislation

Purposes of deferral

United
Kingdom

Deferred
sentence:
Powers of
Criminal Courts
(Sentencing) Act
2000 (UK)
ss 1–1D.

Court may defer sentence for purpose of enabling the court, or any
other court to which it falls to deal with him, to have regard in dealing
with him to:
• conduct after conviction (including, where appropriate, the making
of reparation for the offence)
• any change in circumstances.
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Maximum
period
6 months.

Conditions

Review Powers

Sentencing
Powers

Any requirements that the
court considers it appropriate
to impose.
This can include restorative
justice requirements.
May appoint a supervisor to
monitor compliance with the
requirements and to provide
court with information about
offender’s compliance.

_

_
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Appendix D –
Guideline judgment in Boulton v
The Queen [2014] VSCA 342
APPENDIX 1
COMMUNITY CORRECTION ORDERS: GUIDELINES FOR SENTENCING COURTS
NOTE: These guidelines reflect the views expressed in the guideline judgment delivered by the Court of Appeal on
22 December 2014, and should be read and understood in that context. They are intended, however, to be in a
form suitable for use by sentencing courts without the need to refer to the full judgment.

Part 1: General principles
1

A CCO is a new and flexible sentencing option which can be for a term of up to the maximum term of
imprisonment prescribed for the offence in question. It serves a different purpose from community–based
orders or suspended sentences, which have now been abolished.

2

In some cases, it will be appropriate to impose a CCO (with or without an added sentence of imprisonment)
for relatively serious offences which would previously have attracted quite substantial terms of imprisonment.

3

In determining whether to sentence an offender to a CCO, the court should first assess the objective nature
and gravity of the offence and the moral culpability of the offender.

4

The court should then consider whether:
(a) the crime as so assessed is so serious that nothing short of a sentence wholly comprised of an immediate
term of imprisonment will suffice to satisfy the requirements of just punishment; or
(b) a CCO, either alone or in conjunction with a sentence of imprisonment, would satisfy the requirements of
just punishment.

Proportionality and suitability
5

Proportionality and suitability are the governing principles for deciding whether to impose a CCO and (if so) of
what length and with what conditions attached.

6

Section 48A of the Sentencing Act 1991 (‘the Act’) provides that the attachment of conditions to a CCO must
be effected in accordance with:
(a) the principle of proportionality; and
(b) the purposes for which a sentence may be imposed as set out in s 5; and
(c) the purpose of a community correction order set out in s 36.

7

The principle of proportionality requires that the sentence imposed not exceed what is appropriate or
proportionate to the gravity of the crime, considered in the light of its objective circumstances.
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8

Section 36 of the Act requires the court to consider the offender’s suitability for a CCO, and to ensure that the
terms of the order suit the offender’s particular circumstances.

Young offenders
9

A CCO is likely to be a particularly important sentencing option in the case of a young offender, where there
may be a perceived conflict between the need to punish the offender and the importance — both to the
community and to the offender — of rehabilitating the offender.

10 Since the CCO can be used to rehabilitate and punish simultaneously, the conflict is likely to be reduced.
Instead of needing to give less weight to denunciation or specific or general deterrence, in order to promote
the young offender’s rehabilitation, the court will be able to fashion a CCO which adequately achieves all of
those purposes at once.

Part 2: Imprisonment or CCO?
11 Subsection 5(4C) of the Act prohibits the imposition of a sentence of imprisonment unless the sentencing
court concludes that the purposes of the sentence cannot be achieved by a CCO to which specified conditions
are attached.
12 The court must therefore pay careful attention to:
(a) the purposes for which sentence is to be imposed on the offender; and
(b) whether those purposes can be achieved by a CCO to which one or more of the specified (onerous)
conditions is attached.

Just punishment
13 Axiomatically, nothing is as punitive as prison. At the same time, the opportunities for rehabilitation in prison
are severely limited, and imprisonment can be seriously detrimental for the offender. In practice, therefore,
a conclusion that imprisonment is the only appropriate punishment is a conclusion that the retributive and
deterrent purposes of punishment must take precedence.
14 A CCO is also intrinsically punitive and, depending on the length of the order and the nature and extent of the
conditions imposed, is capable of being highly punitive.
15 The mandatory conditions, attached to each CCO by force of s 45(1), affect an offender’s liberty and
autonomy. During the period of the order, the offender:
•

must report to and receive visits from the Secretary;

•

must notify the Secretary of any change of address or employment;

•

must not leave Victoria without the Secretary’s permission; and

•

must comply with any direction given by the Secretary to ensure compliance.

16 The conditions which may be attached to a CCO are variously coercive, restrictive and/or prohibitive. When
a condition of that kind is attached to a CCO, the offender’s life will be regulated — for the duration of the
order — by the obligation to comply with the condition (subject to any contrary order).
17 Contravention of any condition attached to a CCO (except for a contravention of a direction by the Secretary)
is itself an offence, punishable by three months’ imprisonment. Contravention of a CCO also carries with it the
prospect that the offender will be resentenced on the original offence.
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General deterrence
18 Until now, a sentence of imprisonment has been conceived of as providing the greatest degree of general
deterrence. A CCO can, however, provide substantial general deterrence, on account of the punitive effect
described above.
19 If a CCO is to operate as an effective general deterrent, it is essential that the sentencing court sufficiently
explain its reasons for concluding that the CCO will be sufficient punishment of the offender for the offence.

Specific deterrence
20 A sentence of imprisonment may operate as a specific deterrent. But a CCO can also provide very substantial
specific deterrence. First, it will be a real punishment and therefore should deter repeat offending.
21 Secondly, there is also the mandatory condition attached to every CCO, prohibiting the commission of an
offence punishable by imprisonment. The commission of such a breaching offence will potentially lead to the
imposition of three separate penalties, as follows:
(a) a penalty for the offence itself;
(b) a penalty for the contravention of the CCO condition; and
(c) a resentencing for the original offence in respect of which the CCO was first imposed.
22 Thirdly, the focus of the conditions attached to the CCO will be to minimise the risk of re-offending — by
ensuring appropriate treatment to address the causes of the offending and/or by prohibiting the offender from
visiting places or associating with persons which might lead to criminal activity. In that way, a CCO can serve the
purpose of protecting the community (which is the object of specific deterrence).

Rehabilitation
23 A CCO demands of the offender that he/she take personal responsibility for self-management and self-control
and (depending on the conditions) that he/she pursue treatment and rehabilitation, refrain from undesirable
activities and associations and/or avoid undesirable persons and places.

Serving the purposes of punishment
24 In many cases, therefore, a CCO will enable all of the purposes of punishment to be served simultaneously, in a
coherent and balanced way.
25 Even in cases of relatively serious offences - which would previously have attracted a medium term of
imprisonment (such as, for example, aggravated burglary, intentionally causing serious injury, some forms
of sexual offences involving minors, some kinds of rape and, in some rare and exceptional circumstances,
homicide) - the sentencing court may find that a properly-conditioned CCO of lengthy duration is capable of
satisfying the requirements of proportionality, parsimony and just punishment, while affording the best prospects
for rehabilitation.

Combining a CCO with a sentence of imprisonment
26 A CCO can be combined with other sentencing options, including a fine and/or a term of imprisonment of up
to two years. The availability of that kind of combination adds to the flexibility of the CCO regime.
27 Consequently, even in cases of objectively grave criminal conduct, the court may conclude that some or all of
the punitive, deterrent and denunciatory purposes of sentencing can be sufficiently achieved by a short term
of imprisonment of up to two years if coupled with a CCO of lengthy duration, with conditions tailored to the
offender’s circumstances and the causes of the offending, directed at rehabilitative purposes.
28 Whether an additional sentence of that kind is warranted must be decided consistently with the governing
principles of proportionality and suitability.
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Are there any offences for which a CCO would ordinarily be unsuitable?
29 At this stage, it is neither necessary nor desirable to seek to define any outer limits on the suitability of a CCO
as a sentencing option. Reconsideration of accepted views about imprisonment as the only option will take time
and will be informed by experience.
30 Sentencing judges should proceed on the basis that there is now a very broad range of cases in which it will
be appropriate to impose a suitably structured CCO, either alone or in conjunction with a shorter term of
imprisonment, including cases where a sentence of imprisonment would formerly have been regarded as the
only option.

Part 3: Determining the length of a CCO
31 A CCO is punitive in nature and will operate punitively for every day of its duration. The sentencing court
can, for the purposes of punishment, impose a CCO for a duration extending beyond the period assessed as
necessary to achieve the rehabilitative purposes of the order.

No correlation between length of CCO and length of prison term
32 There is no necessary correlation between the term of a CCO and the term of imprisonment which might
otherwise have been imposed. All that can be said is that, because imprisonment is more punitive than a CCO,
where a CCO alone is imposed it is likely to be of longer duration than the term of imprisonment which might
otherwise have been imposed.

The power to vary or cancel a CCO
33 Section 48M(2) of the Act confers on the court a range of powers enabling it to vary or cancel a CCO (or one
or more of the conditions attached to the order).
34 The court may consider cancelling a CCO if the offender is either unwilling or unable to comply with the order,
or one or more of its conditions (for example because of very severe illness). It may also do so if the offender’s
rehabilitation makes further compliance with conditions unnecessary.
35 When asked to exercise these powers, the court should consider whether the continuation of the CCO, or of
particular conditions, is:
•

advancing the rehabilitation and reintegration of the offender;

•

in the interests of the community; and/or

•

in the interests of the offender.

36 Over the period of a sentence, an offender’s circumstances, health, disposition and maturity — and, accordingly,
the risk which the offender presents to society — are likely to change. Changes of that kind are all the more
likely to occur in the case of a community-based disposition, given the opportunity it creates for the offender
— and the responsibility which it imposes on him/her — to address the causes of the offending and to work
actively towards his/her rehabilitation and reintegration.
37 Sentencing judges should, however, exercise the power to impose a CCO on the assumption that the offender
will have to comply with the order for every day of its duration.

Determining the appropriate period
38 In considering the period over which an offender’s rehabilitation would be facilitated by a CCO, a sentencing
court will be assisted by:
(a) an estimate of the period of time which is likely to be required for the offender to benefit substantially
from any treatment, monitoring or other condition that is to be imposed; and
(b) any material bearing on the period over which an offender’s risk of reoffending should be managed by the
deterrent effect of a CCO.
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Pre-sentence reports
39 Under s 8A(2) of the Act, a court considering the making of a CCO must order a pre-sentence report:
(a) to establish the offender’s suitability for the order;
(b) to establish that any necessary facilities exist; and
(c) to gain advice concerning the most appropriate condition or conditions to be attached to the order.
40 A report of that kind is not required if the court is considering a CCO with a single condition attached, being an
unpaid community work condition of up to a maximum of 300 hours.
41 The pre-sentence report should also inform the court of any material which sheds light on the period of time
over which the offender is likely to need support in achieving rehabilitation, and is likely to need a form of
monitoring or otherwise be deterred from committing further offences. That may include information, based
on empirical research or experience, concerning the periods of time required to overcome or at least manage
substance abuse problems.

The offender’s consent
42 A CCO cannot be imposed unless the offender consents. This must be an informed consent. Hence, before
imposing a CCO, the sentencing court must satisfy itself that the offender has consented and that, before the
consent was given:
(a) the offender was made aware of the proposed length of the order and of the proposed conditions; and
(b) those representing the offender had had a reasonable opportunity to explain to him/her the nature and
effect of the proposed conditions and what compliance with them would be likely to involve, together
with the serious consequences of non-compliance.

Part 4: Determining the conditions to be attached to a CCO
Treatment and rehabilitation condition
43 By introducing the CCO regime, Parliament has equipped sentencing courts with an unprecedented capacity to
fashion a sentencing order which will ‘address the underlying causes of the offending’ (s 48D(2)(a)).
44 Under s 48D of the Act, the court may attach a condition to a CCO ‘that requires the offender to undergo
treatment and rehabilitation specified by the court’. Under s 48D(3) of the Act, the court may specify:
•

assessment and treatment for drug or alcohol abuse or dependency;

•

medical assessment and treatment; and

•

mental health assessment or treatment (defined to include psychological, neuropsychological and
psychiatric treatment).

45 A treatment and rehabilitation condition may provide for involvement in programs which address factors
relating to the offending behaviour, or other treatment or rehabilitation which the court considers necessary.
They may include employment, educational, cultural and personal development programs consistent with the
purpose of the treatment condition.
46 For a CCO to be effective, the sentencing court must be made aware of the offender’s personal circumstances,
including factors which may have contributed to the offending behaviour or which might otherwise affect the
offender’s prospects of rehabilitation.
47 Treatment and rehabilitation conditions are imposed for the protection of the community, as well as for the
benefit of the offender. But sentencing courts must still bear in mind that it is impermissible to impose for
the purposes of treatment a CCO of longer duration, or with more onerous treatment and rehabilitation
conditions attached, if the resulting order would be disproportionate to the gravity of the offending.
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Anticipated difficulties of compliance
48 Concern about difficulties of compliance should not be viewed as precluding the imposition of a CCO.
Ordinarily, the court should assume — as the legislation itself does — that such conditions are likely to be
effective.
49 Where an offender has been assessed as suitable for treatment and rehabilitation conditions, the sentencing
court should proceed on the assumption that — whatever difficulties of compliance there may be initially —
they are likely to abate once the treatment process gets under way.
50 Relapse into addiction during treatment is a common occurrence. The court should not come too quickly to
a pessimistic conclusion about future compliance, however, when the very purpose of requiring the offender
to commence treatment would be to address the problems which would otherwise create the risk of noncompliance.
51 There is ample capacity for the terms of the order to be revisited at any time, should the problem of noncompliance prove to be insoluble. That would be an obvious case for an application for cancellation (or
variation) of the order under s 48M.
Judicial monitoring condition
52 Section 48K of the Act permits the imposition of a condition directing that the offender be monitored by the
court, if the court is satisfied that it is necessary to do so to review the offender’s compliance with the order. A
judicial monitoring condition may specify the times at which the offender must reappear before the court for a
review and any information, report or test that must be provided. Section 48L sets out the powers of the court
in reviewing the offender’s compliance with the order under a judicial monitoring condition.
53 Judicial monitoring conditions may impose a heavy burden on courts which are not well equipped or funded to
supervise offenders.
54 Nevertheless, research to date suggests that careful use of judicial monitoring conditions has the potential to
enhance the rehabilitation of young offenders and of those who offend because they are drug-addicted, and is
likely to encourage compliance with court orders such as the requirement to abstain from alcohol use.
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