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About this Background Paper 
 
This reference to the Sentencing Advisory Council was made by the Attorney-General and 
Minister for Justice, the Hon Vanessa Goodwin MLC in July 2014. 
 
This paper aims to provide a comprehensive background in relation to the use of suspended 
sentences in Tasmania. It is intended as a companion report to the Phasing out of Suspended 
Sentences: Consultation Paper that sets out possible replacements for the suspended sentence 
in Tasmania.  

This Background Paper and the Consultation Paper are available on the Sentencing Advisory 
Council’s website at www.sentencingcouncil.tas.gov.au or can be sent to you by email if you 
contact the Council by email at sac@justice.tas.gov.au  
 
Information on the Sentencing Advisory Council  
 
The Sentencing Advisory Council was established in June 2010 by the then Attorney-General 
and Minister for Justice, the Hon Lara Giddings MP. The Council was established, in part, as 
an advisory body to the Attorney-General. Its other functions are to bridge the gap between 
the community, the courts and the government by informing, educating and advising on 
sentencing issues in Tasmania. At the time that this paper was concluded, the Council 
members were Emeritus Professor Arie Freiberg AM (Chair), Dr Jeremy Prichard, Mr Scott 
Tilyard, Mr Peter Dixon, Ms Kim Baumeler, Mr Graham Hill, Mr Chris Gunson, Professor 
Rob White, Ms Terese Henning, Ms Jo Flanagan and Ms Linda Mason.  
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1 Introduction 

1.1 Background to this paper 
In 2013, the Tasmanian Liberal Party made a pre-election commitment to abolish suspended 
sentences with a view to ensuring that the ‘community can once again feel safe and that 
sentencing reflects the gravity of the crime committed’.1 The Liberal Party indicated that it 
would instead ‘introduce best practice sentencing options that provide an opportunity for 
rehabilitation and represent an appropriate response to the gravity of the crime committed’.2 
Following its election to office in 2014, the Attorney-General requested that the Sentencing 
Advisory Council undertake a reference in relation to the phasing out of suspended sentences.  

1.2 Scope of this paper 
This paper aims to provide a comprehensive background in relation to the use of suspended 
sentences in Tasmania. It addresses the following aspects of the Terms of Reference: 

1. Examine Tasmania’s current use of suspended sentences of imprisonment for adults and 
young offenders including: 

(a) the frequency with which they are used; 

(b) the offences for which they are used; 

(c) the length of sentences; 

(d) breach rates; 

(e) sentencing practices on breach; and 

(f) recidivism rates including where reoffending does not result in a breach; 

2. Examine Tasmania’s current use of other sentencing options including actual terms of 
imprisonment, community based orders and conditional release orders and the possible 
effect on them of the abolition of suspended sentences; 

3. Research legislative approaches to suspended sentencing options in other jurisdictions in 
Australia and overseas, including an analysis of (and commentary on any published 
statistics on) suspended sentences and breaches and of the effect of the abolition of 
suspended sentences on imprisonment numbers. 

This paper is intended as a companion report to the consultation paper on possible 
replacements for the suspended sentence in Tasmania.  

Chapter 2 provides an overview of the current legal framework and examines the use of 
suspended sentences in Tasmania. It provides a comparison with the law in other Australian 
jurisdictions, as well as the position in Canada and in England and Wales. 

Chapter 3 contains the Council’s analysis of Tasmania’s current use of all sentencing options 
available under the Sentencing Act 1997 (Tas) in the Supreme Court. This includes actual 
imprisonment, fully and partly suspended sentences, community based orders and conditional 
release orders. It also sets out data from the Australian Bureau of Statistics (ABS) in relation 
to the use of different sentencing options in other jurisdictions to provide a comparison with 
sentencing practice in Tasmania.  

Chapter 4 contains the Council’s analysis of Tasmania’s current use of all sentencing options 
available under the Sentencing Act 1997 (Tas) in the Magistrates Court. It also sets out data 

1  Tasmanian Liberals, Abolishing Suspended Sentences, 2 
<https://www.tas.liberal.org.au/sites/default/files/policy/Abolishing%20suspended%20sentences.pdf>. 

2 Ibid. 
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from the ABS in relation to the use of different sentencing options in lower courts in other 
jurisdictions to provide a comparison with sentencing practice in Tasmania.  

Chapter 5 provides an analysis of the breach of suspended sentences in Tasmania, sentencing 
practices on breach and recidivism rates including where reoffending does not result in a 
breach. It also discusses research that has examined breaches of suspended sentences and 
recidivism rates in other jurisdictions. 
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2 Suspended sentences in Tasmania 
Term of Reference Number 1 requires the Council to examine Tasmania’s current use of 
suspended sentences of imprisonment in relation to the offences for which they are used and 
the length of sentences. Term of Reference Number 3 requires the Council to research 
legislative approaches to suspended sentencing options in other jurisdictions.  

This chapter provides an overview of the current legal framework and examines the use of 
suspended sentences in Tasmania. It provides a comparison with the law in other Australian 
jurisdictions, as well as the position in Canada and in England and Wales.  

This chapter is intended to provide background information about the current legal landscape 
to inform the development of sentencing options to replace suspended sentences.  

2.1 What is a suspended sentence? 
A suspended sentence is a sentence of imprisonment that is not executed at the time when it is 
imposed by the court. A fully suspended sentence (FSS) means that the whole sentence is not 
activated and the offender is immediately released into the community. A partly suspended 
sentence (PSS) means that the offender spends a specified period of time in prison before 
being released into the community. Two key steps are involved in the imposition of a 
suspended sentence: 

• the imposition of a term of imprisonment; and 

• an order that all or part of the gaol term be held in suspense for a set period (‘the 
operational period’).3 

Conditions may be attached to a suspended sentence. 4  If the offender commits another 
offence punishable by imprisonment or breaches the conditions of the suspended sentence, 
they will generally be required to serve the term of imprisonment as there is a presumption of 
activation of the original sentence on breach.5 In this way, a suspended sentence has been 
described as a ‘Sword of Damocles hanging over the offender’s head’ – it contains the threat 
of future imprisonment if the offender reoffends or otherwise breaches the sanction.6 Others 
have described the suspended sentence as a ‘butter knife’ in acknowledgment of the reality 
that if an offender does not reoffend, then there is no punishment.7  

2.2 Development of suspended sentences 

2.2.1 Suspended sentences in Tasmania 

Suspended sentences have a long history in Tasmania. Tasmania was one of the first common 
law jurisdictions to provide for suspended sentences.8 Suspended sentences were introduced 
by the Criminal Code Act 1924 (Tas), which allowed the Supreme Court to impose FSSs. 
PSSs were introduced in 1963 and magistrates were given the power to impose a suspended 
sentence in 1974. 9 Initially, the power of the court to suspend a sentence applied to all 
sentences and was not confined to sentences of imprisonment.10 Following the enactment of 

3 Sentencing Advisory Council, Victoria, Suspended Sentences, Final Report Part 1 (2006). 
4 Sentencing Act 1997 (Tas) s 24. 
5 Ibid s 27.  
6 Lorana Bartels, ‘Sword or Feather’: The Use and Utility of Suspended Sentences in Tasmania, (PhD Thesis, 

University of Tasmania, 2008) 4. 
7 R v Brady cited in Lorana Bartels, ‘Sword or Butter Knife? A Breach Analysis of Suspended Sentences in 

Tasmania’ (2009) 21 Current Issues in Criminal Justice 119, 220. 
8 Bartels, above n 6, 12. 
9 Kate Warner, Sentencing in Tasmania (Federation Press, 2nd ed, 2002) [9.201]. 
10 Criminal Code (Tas) s 386(1); Justices Act 1959 (Tas) s 74C. See Warner, ibid [9.201]. 
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the Sentencing Act 1997 (Tas), the power to suspend a sentence (either wholly or partly) was 
restricted to sentences of imprisonment.11  

Sentencing Act 1997 (Tas) 
As originally enacted, s 25 of the Sentencing Act 1997 (Tas) contained a broad power for the 
court to impose a suspended sentence: 

An order of a court suspending the whole or a part of a sentence of imprisonment 
may be made subject to such conditions as the court considers necessary or expedient. 

This provided no limit on the term of imprisonment that could be suspended or the 
operational period of a suspended sentence, no guidance on the exercise of the discretion to 
impose a suspended sentences, no restriction on the availability of suspended sentences, and a 
broad power to impose conditions or to combine the sanction with other sentencing orders.12 
In addition, if an offender breached a suspended sentence either by breaching a condition of 
the suspended sentence or by committing another offence punishable by imprisonment, the 
legislation did not create a presumption that the original sentence would be activated. In other 
words, there was not a presumption that the offender would serve the sentence in prison if 
they breached the terms of the suspended sentence. Instead, the court had an unfettered 
discretion as to whether to order that the sentence take effect, to substitute some other 
sentence or to vary the conditions on which the sentence was suspended.13 

Reviews by Tasmania Law Reform Institute and Bartels   
In 2001, the Tasmania Law Reform Institute (TLRI) was requested by the then Attorney-
General to undertake a review of sentencing in Tasmania, including an examination of ‘the 
suitability of present sentencing options … and [the consideration of] whether any changes 
should be made to existing options and whether new sentencing options should be 
introduced’.14 The Institute considered the operation of suspended sentences as part of its 
review.  

In 2003, Warner, Henning and Bingham secured a research grant from the Australian 
Research Council to explore the use of suspended sentences in Tasmania, including the 
effectiveness of suspended sentences as a specific deterrent or reformative measure and the 
impact of suspended sentences on the prison population.15 This research was undertaken by 
Lorana Bartels as part of her PhD and she completed her thesis entitled ‘Sword or Feather’: 
The Use and Utility of Suspended Sentences in Tasmania in 2008. Bartels’ research examined 
the use of suspended sentences by judges and magistrates, the process for imposing a 
suspended sentence, the effectiveness of suspended sentences and the consequences for an 
offender of breaching a suspended sentence.16 This research analysed all sentencing decisions 
in the Supreme Court between 1 July 2002 and 30 June 2004 and all sentencing decisions in 
the Magistrates Court between 1 July 2003 and 30 June 2004. 

Some of the key findings from Bartels’ research were that: 

• offenders on a FSS had the lowest reconviction rates (42%) when compared with PSSs 
(44%), non-custodial sentences (52%) and unsuspended sentences of imprisonment 
(62%);17 and 

11 Sentencing Act 1997 (Tas) s 7(b). 
12 Warner, above n 9, [9.202]-[9.205].  
13 Sentencing Act 1997 (Tas) s 27(1), (4).  
14 Tasmania Law Reform Institute (TLRI), Sentencing, Final Report No 11 (2008) xix. 
15 Bartels, above n 6, 317. 
16 Ibid 1. 
17 Lorana Bartels, ‘Suspended Sentences in Tasmania: Key Research Findings’ (Trends and Issues in Criminal 

Justice No 377, Australian Institute of Criminology, 2009) 4. See also Lorana Bartels, ‘The Use of Suspended 
Sentences in Australia: Unsheathing the Sword of Damocles’ (2007) Criminal Law Journal 113. 
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• breach proceedings were only initiated in 6% of cases for PSSs and 5% for FSSs.18 

The TLRI relied upon this research to inform its deliberations and its Final Report was 
released in 2008. In relation to suspended sentences, the Institute’s recommendations were 
that: 

• suspended sentences be retained (Recommendation 9); 

• length-based or offence-based restrictions not be imposed on the power to order 
suspended sentences (Recommendation 10); 

• legislative guidance be given in the Sentencing Act 1997 (Tas) about the imposition of 
suspended sentences (Recommendation 11); 

• the ‘punitive bite’ of a suspended sentence be enhanced by listing additional conditions 
that may be attached to a suspended sentence (Recommendation 12); and 

• a provision be enacted that provided that suspended sentences cannot be combined with 
a community service order, a probation order or a rehabilitation program order 
(Recommendation 13).19 

The Institute also made a number of recommendations in relation to improving the response 
to breaches of suspended sentences, including a recommendation to create a statutory 
presumption in the Sentencing Act 1997 (Tas) in favour of activation ‘to promote the deterrent 
value of the sanction and to enhance the integrity of the sanction in the eyes of the 
community’.20 

2009 amendments 
Adopting many of the recommendations of the TLRI, the Justice and Related (Further 
Miscellaneous Amendments Act 2009 (Tas) made changes to the operation of suspended 
sentences in the Sentencing Act 1997 (Tas) in two areas:  

(1) Conditions that may be attached to a suspended sentence. Instead of the broad power 
to impose ‘any condition that the courts considers necessary or expedient’, the Sentencing Act 
1997 (Tas) was amended to require courts to impose a mandatory condition that the offender 
not commit another offence punishable by imprisonment during the term of the order. The 
Sentencing Act 1997 (Tas) was also amended to include a number of other optional conditions 
that may be attached to a suspended sentence. Section 24(2) now provides that a suspended 
sentence may be subject to conditions that the offender performs community service, is 
subject to the supervision of a probation officer, is required to undertake a rehabilitation 
program, or any other condition that the court considers necessary or expedient.  

(2) Consequences of breaching the conditions of a suspended sentence. In relation to 
offenders found guilty of an imprisonable offence while subject to a suspended sentence, the 
amendments also created a presumption of activation, unless the offender satisfied the court 
that it would be unjust to do so (see Sentencing Act 1997 (Tas) s 27(4B)). The provision also 
now provides that if the offender breaches a condition of a suspended sentence, other than by 
committing the new offence, the court retains an unfettered discretion as to whether or not to 
activate the sentence.21 

These amendments were intended to ‘underline the seriousness of suspended sentences’22 and 
came into effect on 1 January 2011.  

18 Lorana Bartels, ‘Suspended Sentences in Tasmania: Key Research Findings’, above n 17. 
19 TLRI, above n 14, 172. 
20  Ibid Recommendation 18. 
21  Sentencing Act 1997 (Tas) s 27(4E). 
22  Tasmania, Parliamentary Debate, ‘Justice and Related Legislation (Further Miscellaneous Amendments) Bill 

2009’, 11 <http://www.parliament.tas.gov.au/bills/Bills2012/pdf/notes/40_of_2009-SRS.pdf>. 
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2.2.2 Suspended sentences in other jurisdictions 

Suspended sentences are currently available in all Australian jurisdictions except Victoria.23 
In New South Wales, suspended sentences were removed in 1974 and reintroduced in 2000. 
The New South Wales Law Reform Commission has recently recommended that suspended 
sentences be again abolished and replaced with a new sentencing order – the community 
detention order.24 

Suspended sentences are currently available in the United Kingdom. Suspended sentences 
were introduced in New Zealand in 1993 and abolished in 2002.25 In Canada, the equivalent 
sentencing option to the suspended sentence is a conditional sentence of imprisonment, which 
was introduced in 1996.26 It was introduced to allow ‘for sentences of imprisonment to be 
served in the community, rather than in a correctional facility … [as] a midway point between 
imprisonment and sanctions such as probation or fines’.27  

2.3 The purpose of suspended sentences 
Suspended sentences are linked to principles of specific deterrence, denunciation and 
rehabilitation.28 Suspended sentences are ‘seen as having an important place in the sentencing 
hierarchy for first-time offenders or offenders with limited criminal histories, who had 
committed serious offences but who do not require a program intervention and who have 
proved themselves to be rehabilitated’. 29  These sentiments are evident in the views of 
Tasmania judicial officers, who have affirmed the utility of suspended sentences as a means 
of achieving justice in individual cases, in the absence of a broader range of sentencing 
options.30 Suspended sentences are viewed as a ‘last chance’ for the offender to avoid an 
immediate custodial sentence.31  

2.3.1 Support for suspended sentences 

The following reasons are commonly advanced in support of suspended sentences: 

• they have a symbolic effect. Suspended sentences ‘allow for the seriousness of the 
offence and/or the offender’s conduct to be appropriately acknowledged by imposing a 
sentence of imprisonment, while at the same time allowing for mercy’;32 

• they provide a useful sentencing option and have an important place in the sentencing 
hierarchy; 

• they are an effective specific deterrent;  

23  Suspended sentences were abolished in relation to higher courts for offences committed on or after 1 
September 2013 and in all courts effective from 1 September 2014: Sentencing Amendment (Abolition of 
Suspended Sentences and Other Matters) Act 2013 (Vic). Suspended sentences were first introduced in the 
Crimes Act 1915 (Vic) s 532 and were contained in that legislation until the Crimes Act 1958 (Vic), when it 
did not appear. In 1968 a form of conditional suspended sentences was introduced for alcohol and drug-
addicted offenders and the general suspended sentence was reintroduced in 1986; see Sentencing Advisory 
Council, Victoria, Suspended Sentences, Discussion Paper (2005) [2.27]-[2.46]. 

24  New South Wales Law Reform Commission (NSWLRC), Sentencing, Report 139 (2013), Recommendation 
10.1. 

25  Bartels, above n 6, 83-84. 
26  Ibid 84. 
27  Robin McKay, ‘Conditional Sentences’ (Parliamentary Information and Research Service PRV 05-44E, 2005) 

1. 
28  Sentencing Advisory Council, Victoria, Suspended Sentences in Victoria: A Preliminary Information Paper 

(2005) 3-4. See Director of Public Prosecutions v Broadby (2010) 20 Tas R 399. 
29  Sentencing Advisory Council, Victoria, above n 23, [8.19]. 
30  Bartels, above n 6, 109-110. 
31  NSWLRC, above 24, [10.24]. See Bartels, above n 6, 122, 235-236.  
32  Sentencing Advisory Council, Victoria, above n 23, [8.20].  
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• they enable offenders to avoid short prison sentences, which is ‘expected to have a 
protective effect against re-offending’;33 

• they may reduce the prison population; and 

• they may provide an incentive for offenders to plead guilty. 

2.3.2 Criticisms of suspended sentences 

The main criticisms of suspended sentences are that: 

• they do not amount to a ‘real’ punishment and are viewed by the public and offenders 
as a ‘let-off’; 

• the process for imposing a suspended sentence (deciding that imprisonment is the only 
suitable penalty and then not sending the offender to prison) is difficult to apply and 
illogical; 

• they may also benefit middle-class offenders by double counting factors such as good 
employment history, lack of prior offending and stable family background; 

• they cause net-widening, ‘which occurs when sentences use a more severe sentencing 
option in lieu of appropriate more lenient alternatives’; 34 and  

• they violate the proportionality principle. 

2.4 The current legal framework for suspended sentences 
This part considers the current legal framework governing the use of suspended sentences in 
Tasmania and compares it with similar provisions in other Australia jurisdictions, Canada and 
England and Wales.35 It examines the following features of the suspended sentence regime: 

• maximum term; 

• operational period; 

• restrictions on the imposition of a suspended sentence; 

• conditions that attach to a suspended sentence; and  

• options that are available on breach of a suspended sentence. 

2.4.1 When can a suspended sentence order be made in Tasmania? 

Sentencing principles 
In Tasmania, a court may ‘record a conviction and order that the offender serve a term of 
imprisonment that is wholly or partly suspended’. 36  Aside from the restriction that only 
sentences of imprisonment can be suspended, there is no legislative test prescribed in the 
Sentencing Act 1997 (Tas) for the imposition of a suspended sentence. However, certain 
principles that guide the exercise of the court’s discretion can be discerned from the 
interpretation of the provisions by the courts. The leading decision is the High Court decision 
in Dinsdale v R,37 where it was held that: 

33  Lorana Bartels, ‘An Examination of the Arguments For and Against the Use of Suspended Sentences’ (2010) 
12 Flinders Law Journal 119, 132. 

34 Ibid 160. 
35 See Appendix A Table A-1 for a comparative table that summarises the position in these jurisdictions. 
36  Sentencing Act 1997 (Tas) s 7(b). 
37  (2000) 202 CLR 321. 
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• a suspended sentence should not be imposed unless the court has decided that a 
sentence of immediate imprisonment is appropriate; and 

• all the circumstances of the case (and not just the rehabilitation prospects of an 
offender) are relevant to the decision to suspend a sentence. 

It is clear that the court must decide that a sentence of immediate imprisonment is appropriate 
before it makes a decision about whether to suspend the sentence. Accordingly, there are two 
steps involved in making a suspended sentence order: 

• a decision to impose a sentence of imprisonment; and 

• a decision to suspend the operation of the term of imprisonment.38 

The decision to impose a sentence of imprisonment is crucial and it follows that a suspended 
sentence ‘is not to be regarded in any sense as a half-way house between community service 
orders and custody’. 39  However, in Tasmania there is evidence that courts are using 
suspended sentences as a substitute for non-custodial sentences in some cases and, as Bartels’ 
interviews with 16 Tasmanian judicial officers (all six Supreme Court judges and 10 out of 12 
magistrates) in 2006-07 revealed ‘there [was] far from universal application of the two-step 
process laid down in Dinsdale’.40  

In making the decision to suspend a term of imprisonment, the court must take account of all 
the circumstances of the offence and the offender.41 In an attempt to identify the factors that 
were influential in the decision of a judge to suspend a sentence of imprisonment, Bartels 
conducted a qualitative analysis of sentencing decisions in the Supreme Court. She identified 
15 factors that were cited in at least 20 of the 351 cases where partly or fully suspended 
sentences were imposed. These were (in descending order of frequency): 

• first offender; 

• employment; 

• drug/alcohol rehabilitation; 

• youth; 

• good character; 

• mental health/intellectual disability/family responsibility; 

•  guilty plea; 

•  remorse; 

•  adverse personal circumstances; 

• supportive relationship; 

• co-operating/informing; 

• degree of participation/parity; and  

38  Sentencing Advisory Council, Victoria, above n 23, [4.5]. 
39  Warner, above n 9, [9.205]. 
40  Lorana Bartels, ‘Suspended Sentences – Judicial Perspectives’ (2009) 9 Queensland University of Technology 

Law and Justice Journal 44, 48. For this reason, the TLRI recommended ‘that guidance be given about the 
imposition of suspended sentences in a way that does not interfere with judicial discretion but that makes it 
clear that two distinct steps are involved’: TLRI, above n 14, [3.3.31]. The Institute recommended that a new 
section be inserted into the Sentencing Act 1997 (Tas) that should provide that ‘a court must not impose and 
suspend a term of imprisonment (wholly or partly) unless, having regard to the provisions of this Act (and in 
particular s 13A), it has first determined that it would be appropriate in the circumstances that the offender be 
imprisoned for the term of imprisonment imposed’: at [3.3.32]. This recommendation was not adopted. 

41  Dinsdale v R (2000) 202 CLR 321, [79]-[8] per Kirby J confirmed in Langridge v The Queen (2004) 12 Tas R 
470. 
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• risk of re-offending.42  

It was noted that ‘[m]ore than one factor will generally be cited, and it appears to be the 
intersection of various factors which ultimately determines the decision to suspend a 
sentence’.43  

Limitations on the power to suspend 

Tasmania 

Unlike the approach in some jurisdictions,44 the Tasmanian legislation does not impose any 
restriction on the availability of a suspended sentence. The Sentencing Act 1997 (Tas) also 
does not impose any offence-based restrictions that would prevent suspended sentences being 
imposed in more serious types of offending.45 In its examination of suspended sentences, the 
TLRI expressed the view that such limitations were not necessary because ‘there [was] no 
evidence that wholly suspended sentences [were] being used inappropriately for serious 
crimes in Tasmania’.46  

The position in other Australian jurisdictions 

In New South Wales, Queensland, Western Australia, the Australian Capital Territory (ACT) 
and in England and Wales, there are no restrictions placed on the availability of suspended 
sentences for specific categories of serious offences.47 

In contrast, in several other jurisdictions, legislation prevents a court from imposing a 
suspended sentence for certain serious offences.48 There has been an increasing expansion of 
the offences for which a suspended sentence cannot be imposed in South Australia, the 
Northern Territory and Canada. 49  In Victoria, prior to the recent abolition of suspended 
sentences, there were successive legislative amendments to restrict its availability in respect 
of serious offences.50 The restrictions placed on judicial discretion are typically in response to 
perceived community concern about the use of suspended sentences for serious offences and 
the desire to hold offenders accountable.51 

2.4.2 Maximum term and operational period 

Maximum term 

Tasmania 

In Tasmania, there are no statutory restrictions on the minimum or maximum term of 
imprisonment that can be suspended. However, analysis of the use of suspended sentences in 
Tasmania has found that FSSs are rarely imposed for sentences exceeding two years. The 

42  Lorana Bartels, ‘To Suspend or Not to Suspend: A Qualitative Analysis of Sentencing Decisions in the 
Supreme Court of Tasmania’ (2009) 28 University of Tasmania Law Review 23, 27, 28. 

43  Ibid 28. 
44  See Appendix A Table A-1. 
45  See TLRI, above n 14, [3.3.28]. 
46  Ibid [3.3.29]. 
47  See Appendix A Table A-1. 
48  See ibid. 
49  See ibid. 
50  See ibid. 
51  See Sentencing Advisory Council, Victoria, Suspended Sentences in Victoria Monitoring Report, (2010) [3.1]; 

Department of Justice (Canada), Backgrounder – Ending Conditional Sentences and House Arrest, (2013) 
<http://www.justice.gc.ca/eng/news-nouv/nr-cp/2013/doc_32857.html>; South Australia, Parliamentary 
Debate, Legislative Assembly, 8 May 2014 (Rau).  
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TLRI observed that ‘[f]rom 2001 to 2007, no wholly suspended Supreme Court sentences [in 
excess of two years] were found’.52 In the research undertaken by the Council, only 2% of 
offenders received FSSs for a period exceeding 18 months and no such sentences exceeded 
three years.53 This suggests that the recommendation by the TLRI in its 2002 sentencing 
review not to introduce length-based limits on suspended sentences54 was the correct one, as 
there is no evidence of inappropriate use for lengthy sentences.  

The position in other Australian jurisdictions 

In the ACT Supreme Court, in 2010, the length of suspended sentences ranged from six to 24 
months, with a mean length of 14 months. In the sample used from 2004, 2007 and 2010, 
there was only one suspended sentence in excess of three years.55 In New South Wales, the 
average length of suspended sentences imposed in 2011 was 9.7 months in the Local Court 
and 18.8 months in the higher courts.56 In Victoria, in the Magistrates Court, most people who 
received a FSS received a sentence of less than six months’ imprisonment.57 In the higher 
courts, about half of the offenders who received a fully suspended received a sentence of less 
than 12 months’ imprisonment.58 

The operational period 

Tasmania 

There is no statutory limit in Tasmania on the period of time for which a sentence can be 
suspended (the operational period). However, courts do not generally impose lengthy 
operational periods. In the Supreme Court between 2011-14, the longest operational period 
imposed for FSSs was 60 months with a median of 24 months and the longest operational 
period for PSSs was 36 months with a median of 24 months.59 

The position in other Australian jurisdictions 

In other jurisdictions, there are differences in the maximum term of imprisonment and 
operational period that can be suspended. Some jurisdictions do not specify a maximum term 
(South Australia (except for prescribed designated offences), the ACT and the 
Commonwealth),60 while the term in other jurisdictions ranges from two years to five years.61 
Most jurisdictions also set a statutory limit on the operational period, ranging from six months 
(United Kingdom) to five years (Northern Territory, Queensland, Commonwealth). The ACT 
is the only other jurisdiction that does not set a statutory limit on the operational period. 

52  TLRI, above n 14, [3.3.27]. 
53  See [3.1.4]. 
54  TLRI, above n 14, Recommendation 10. 
55  ACT Law Reform Advisory Council, A Report on Suspended Sentences in the ACT, Report 1 (2010) [103]-

[104]. 
56  NSWLRC, above n 24, [10.15]. 
57  Nick Turner, ‘Suspended Sentences in Victoria: A Statistical Profile’ (Sentencing Advisory Council, 2007) 5. 
58  Ibid. 
59  See [3.1.4]. 
60  See Appendix A Table A-1.  
61  See ibid. 
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2.4.3 Combination orders 

Tasmania 
In Tasmania, suspended sentences can be combined with other sentencing orders, such as 
community service, probation, fines, rehabilitation programs and/or driving disqualification.62 
In Bartels’ analysis of suspended sentences imposed by the Supreme Court in the period 
2002-2004, a combination order was made in 60% of PSSs and 68% of FSSs.63 In relation to 
FSSs, suspended sentences were most commonly combined with compensation (21% of 
cases) or community service (20% of cases).64 A FSS was combined with a probation order in 
11% of cases. In the Magistrates Court, a FSS was most commonly combined with a fine 
(33%) followed by probation (16%) and a community service order (9%). 65  It was not 
possible to repeat this analysis of combination sentences for the most recent data over the 
entire period. However, data was available in relation to combination sentences in the 
Supreme Court for 2011 (see below).  

The position in other Australian jurisdictions 
There are varied approaches to the combination of orders in other jurisdictions. In some 
jurisdictions, restrictions are placed on the ability of the court to combine sentencing orders. 
For example, it is not possible to combine a community service order with a suspended 
sentence in New South Wales.66 When suspended sentences operated in Victoria, it was only 
possible to combine a suspended sentence with a fine or ancillary order (restitution, 
compensation, recovery of assistance paid to victims of crime, and cancellation or suspension 
of a driver licence).67 In other jurisdictions (as in Tasmania), a suspended sentence can be 
combined with a range of other sentencing orders. In the ACT, there is no limit on the orders 
that can be combined with a suspended sentence.68 

2.4.4 Conditions of suspended sentence orders 

Tasmania 
A suspended sentence is subject to a mandatory condition that the offender does not commit 
another offence punishable by imprisonment during the operational period.69 In addition, the 
Sentencing Act 1997 (Tas), s 24(2) provides that the court may impose any one or more of the 
following conditions: 

• that the offender perform community service; 

• that the offender is subject to the supervision of a probation officer; 

• that the offender is required to undertake a rehabilitation program;  

• any other conditions that the court considers necessary or expedient. 

The court can also combine a suspended sentence with other orders including community 
service and probation.  

62  Sentencing Act 1997 (Tas) s 8(1). 
63  Bartels, above n 6, 176. 
64  Ibid 177. 
65  Ibid. The data from the Magistrates Court did not disclose the number of compensation orders imposed in 

combination with suspended sentences. 
66  Crimes (Sentencing Procedure) Act 1999 (NSW) s 13. See also Kate Warner, ‘Sentencing Review’ (2000) 

Criminal Law Journal 355, 361. 
67  Arie Freiberg, Fox and Freiberg’s Sentencing: State and Federal Law in Victoria (Thomson, 3rd ed, 2014) 

[12.105]. 
68  ACT Law Reform Advisory Council, above n 55, [62]. 
69  Sentencing Act 1997 (Tas) s 24(1). 
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In addition, there is a broad generic power that any condition imposed by the court can also 
be ‘made subject to any condition as the court considers necessary or expedient’.70 

Table 2-1 sets out information on the basis of whether offenders sentenced in 2011 in the 
Supreme Court were subject to some additional order. This indicates that the majority of 
offenders (70%) did not have any additional order imposed on their suspended sentence, 
while 15% were subject to a probation order and 20% were subject to a community service 
order (multiple additional orders were possible).  
Table 2-1: Offenders reconvicted, by combination order 

 2011 offenders (n=142) 
 Number of offenders Proportion of offenders 
No additional order 100 70% 
Probation order 21 15% 
Community service order 29 20% 

Note: As some offenders were subject to both community service orders and probation the figures in this table may 
not total the respective sample groups or, where percentages are represented, 100%. 

The position in other Australian jurisdictions 
Queensland is the only jurisdiction that does not allow the court to impose conditions on a 
suspended sentence, other than that the offender not commit another offence punishable by 
imprisonment during the terms of the order.71 In Western Australia, the court can impose a 
suspended imprisonment order, which is only subject to a condition that the offender does not 
commit another offence punishable by imprisonment during the terms of the order. 72 
However, the court can also impose a conditional suspended imprisonment order, which must 
contain at least a program requirement, a supervision requirement or a curfew requirement.73 
This order is also subject to standard reporting obligations to community corrections and 
offender obligations that apply to offenders on community corrections orders more 
generally.74 The conditional suspended sentence in Western Australia can be imposed by all 
courts other than the Magistrates Court.75  

Conditional suspended sentences exist in all other jurisdictions (except Victoria), although the 
conditions that may attach to the order vary. The legislative provision may be broadly 
expressed, such as in the Northern Territory, where s 40(2) of the Sentencing Act 1995 (NT) 
provides that the ‘order may be subject to such conditions as the court thinks fit’.76 Other 
provisions provide details about the range of conditions that may (or may not) be included in 
a suspended sentence. For example, in the ACT, the suspended sentence is subject to a good 
behaviour bond which may include a security condition, a community service condition, a 
rehabilitation program condition, a probation condition, and other conditions (for example, 
medical treatment, drug and alcohol tests and attendance at educational or vocational 
programs).77 Research found that in the ACT, it was unusual for an offender to receive a FSS 

70  Ibid s 24(3). 
71  Penalties and Sentences Act 1992 (Qld) s 144(5). Similarly, suspended sentences in Victoria did not allow for 

conditions to be attached, other than a requirement that the offender not commit an imprisonable offence 
during the operational term, see Appendix A Table A-1. 

72  Sentencing Act 1995 (WA) ss 76-80. 
73  Ibid s 84. 
74  Ibid s 83; Sentence Administration Act 2003 (WA) s 76. 
75  In a review of sentencing conducted by the Department of the Attorney-General (Western Australia), it was 

concluded that the power to impose a conditional suspended sentence should be extended to the Magistrates 
Court: see Department of the Attorney-General, Western Australia, Statutory Review of the Sentencing Act 
1995 (WA), Report (2013) Conclusion 43. 

76  Sentencing Act 1995 (NT) 40(2). 
77  Crimes (Sentencing) Act 2005 (ACT) ss 12(3), 13. See also Criminal Law (Sentencing) Act 1998 (SA) ss 38(1), 

(2c), 42; Crimes Act 1914 (Cth), s 20(1); Freiberg, above n 67, [12.130]. The Australian Law Reform 
Commission (ALRC) has recommended that the court be empowered to order the offender undertake a 
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without some condition (in addition to the requirement to be of good behaviour) being 
attached. This suggests that ‘the imposition of a … FSS in the ACT is rarely an instance 
where the offender simply “gets off” without some “bite” to the sentence’.78 

In New South Wales, the Crimes (Sentencing Procedure) Act 1999 (NSW) expressly provides 
that a good behaviour bond (attached to a suspended sentence) cannot contain a condition 
requiring the person to perform community service or make any payment, whether in the 
nature of a fine, compensation or otherwise.79 The bond automatically includes a condition 
that the offender be of good behaviour and may include additional conditions, including 
supervision from Corrective Services NSW, participation in an intervention program and 
compliance with any intervention plan arising out of the program.80 Supervision was ordered 
as a condition of a suspended sentence in 68% of cases dealt with in the higher courts.81  

2.4.5 Conditional sentences in Canada and England and Wales 

Canada 
In Canada, there are mandatory conditions that attach to a conditional sentence of 
imprisonment (CSI); these relating to keeping the peace and being of good behaviour, 
appearing before the court when required to do so, reporting to a supervisor, not leaving the 
jurisdiction without written approval and providing information the court or supervisor about 
changes in name, address or employment.82 In addition, the court may attach a range of other 
conditions to the conditional sentence including abstaining from alcohol and/or drugs, 
abstaining from owning, carrying or possessing a weapon, providing support or care for 
dependants, performing up to 240 hours community service over 18 months, attending an 
approved treatment program and complying with any other reasonable condition the court 
considers desirable.83  

CSIs are colloquially called ‘house arrest’ in Canada,84 as confinement of an offender to their 
home is a common feature of conditional sentences, at least for part of the term.85 While it is 
not a legislative requirement, the Canadian Supreme Court has made it clear that a conditional 
sentence of imprisonment should generally contain punitive conditions that restrict an 
offender’s liberty, as the order is ‘intended to address both punitive and rehabilitative 
objectives’.86 This means that conditions such as house arrest or strict curfews should be the 

rehabilitation program, undergo medical or psychiatric treatment or be subject to the supervision of a probation 
officer (ALRC, Same Crime, Same Time, Final Report 103 (2006) Recommendations 7-10). 

78  ACT Law Reform Advisory Council, above n 55, [120]. See also Lorana Bartels and Simon Rice, ‘Reviewing 
Reforms to the Law of Suspended Sentences in the Australian Capital Territory’ (2012) 14 Flinders Law 
Journal 253.  

79  Crimes (Sentencing Procedure) Act 1999 (NSW) s 95(c). 
80  Ibid s 95A(1). See also NSWLRC, above n 24, [10.12]. There are three intervention programs: (1) Traffic 

Offenders Intervention Program, (2) Circle Sentencing Program and (3) Forum Sentencing Program, see 
Criminal Procedure Act 1986 (NSW) s 347; Criminal Procedure Regulations 2010 (NSW); NSWLRC, above 
n 24, [16.63]. These are pre-sentence programs and so participation in a program cannot be imposed as a 
condition of a bond attached to a suspended sentence. However, if an offender has participated in a program 
prior to sentence, the court can impose compliance with the plan as part of the bond attached to a suspended 
sentence: at [16.67]. There are also restrictions in relation to the offences and offenders for which an 
intervention program can be conducted, see Criminal Procedure Act 1986 (NSW) ss 348, 349; Criminal 
Procedure Regulations 2010 (NSW); NSWLRC, above n 24, [16.68]–[16.99]. 

81  Patrizia Poletti and Sumitra Vignaendra, ‘Trends in the Use of Section 12 Suspended Sentences’ (Sentencing 
Trends and Issues No 3, Judicial Commission of NSW, 2005).  

82  Criminal Code 1985 (Can) s 742.3(1). 
83  Ibid s 742.3(2). 
84  Department of Justice, Canada, above n 51. 
85  Chief Justice Michael MacDonald, The Conditional Sentence Option, (2013) 

<http://courts.ns.ca/From_The_Bench/from_the_bench_documents/From_The_Bench_CONDITIONAL_SEN
TENCES_13-08-07.pdf>.  

86  McKay, above n 27, 11 summarising R v Proulx [2000] 1 SCR 61. 
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norm (rather than the exception).87 Following the Supreme Court of Canada decision in R v 
Proulx,88 research by Paciocco and Roberts found that the use of house arrest as a condition 
of a conditional sentence had increased significantly in several jurisdictions.89 Subsequent 
research has shown that almost two-thirds of conditional sentences had home 
detention/curfew as a condition of the sentence (for the two provinces where data were 
available).90 Other requirements can be attached to a conditional sentence and information 
published by the Canadian Center for Justice Statistics shows the frequency of use of optional 
conditions that were imposed on 2,599 offenders who completed a conditional sentence in 
Alberta between 1 April 2003 and 31 March 2005: 

• attend counselling – 71%; 

• abstain from drugs and alcohol – 67%; 

• no or restricted contact with certain persons – 25%; 

• community service work – 45%; 

• restitution/compensation order – 13%; 

• attend work and/or school – 24%; 

• reside in specific place/home detention – 25%; 

• curfew – 66%; 

• area restriction – 48%; and 

• other condition – 50%.91 

It would appear that courts impose more than one optional requirement when sentencing an 
offender to a conditional sentence of imprisonment. 

The types of conditions attached to a conditional sentence of imprisonment mean that 
although the conditional sentence shares features with a suspended sentence (the offender is 
sentenced to imprisonment but does not serve the sentence in a prison unless the order is 
breached), it is more akin to sentencing options that involve more intensive supervision, such 
as an intensive correction order.92 

England and Wales 
In England and Wales, ‘the new conditional suspended sentence provisions were introduced 
as part of a package of sentencing reforms following the release of the Halliday Report in 
2001 and the government’s White Paper in 2002 (Justice for All)’.93 The requirement that 
suspended sentences could only be imposed in ‘exceptional circumstances’ was removed and 
statutory modification allowed a wide range of conditions to be imposed by a court when a 

87  Ibid. 
88  [2000] 1 SCR 61. 
89 David Paciocco and Julian Roberts, ‘Sentencing in Cases of Impaired Driving Causing Bodily Harm or 

Impaired Driving Causing Death with a Particular Emphasis on Conditional Sentencing’ (Canada Safety 
Council, 2005) 11-12. 
<https://canadasafetycouncil.org/sites/default/files/PDF_en/sentencing_in_impaired_driving_cases.pdf>. 

90  Julian Roberts, ‘Reforming Conditional Sentencing: Evaluating Recent Legislative Proposals’ (2006) 52 
Criminal Law Quarterly 18, 29. 

91  Sara Johnson, ‘Outcomes of Probation and Conditional Sentence Supervision: An Analysis of Newfoundland 
and Labrador, Nova Scotia, New Brunswick, Saskatchewan and Alberta, 2003/2004 to 2004/2005’ (2006) 26 
Juristat 1, 14 <http://www.statcan.gc.ca/pub/85-002-x/85-002-x2006007-eng.pdf>. 

92  Sentencing Advisory Council, Victoria, Suspended Sentences and Intermediate Sentencing Orders, Final 
Report Pt 2, (2008) [2.24]. 

93  Sentencing Advisory Council [Victoria], Suspended Sentences, above n 23, [3.36] referring to the Home Office, 
UK, Making Punishments Work: Report of a Review of the Sentencing Framework for England and Wales 
(2001); Home Office, UK, Justice for All (2002). 
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suspended sentence is ordered. The court can impose one or more of the following: unpaid 
work requirement, rehabilitation activity requirement, 94  program requirement, prohibited 
activity requirement, curfew requirement, exclusion requirement, residence requirement, 
mental health treatment requirement, drug rehabilitation requirement, alcohol treatment 
requirement, an attendance centre requirement (only for those under 25), electronic 
monitoring, foreign travel requirement, and alcohol abstinence and monitoring requirement.95  

Analysis undertaken in 2007 and 2009 of the number and type of conditions attached to the 
suspended sentence order have found that: 

• close to 60% of orders have two or more requirements attached, with a mean number of 
1.9 requirements;96 

• since the introduction of the order, there has been a decreasing trend for the 
requirement for supervision to be attached and an increase in the use of unpaid work 
and curfew;97 and 

• there are six requirements that have been hardly used – conditions for alcohol 
treatment, mental health treatment, residence, exclusion, prohibited activity and 
attendance centre.98 

Commentators have suggested that there has been a failure to use the range of options that can 
attach to this order in an innovative way99 and that the use of the suspended sentence order 
has become more punitive.100 Since December 2012, it is no longer mandatory for a court to 
impose any of the additional conditions when imposing a suspended sentence order.101 

Recent analysis has considered the effectiveness of particular requirements in terms of 
reducing re-offending and key findings were that supervision requirements were generally 
associated with reduced proven re-offending, while the impact of activity requirement and 
accredited program requirements overall was uncertain. 102  The study found that ‘certain 
requirements and groups of requirements were more effective than others, implying that how 
requirements might work together should be carefully considered in relation to each other 
when sentencing’.103 In relation to suspended sentence orders, two combinations appeared to 

94  Amended by the Offender Rehabilitation Act 2014 (UK) that created a new ‘rehabilitation activity requirement’ 
and abolished the supervision and activity requirements. 

95  Criminal Justice Act 2003 (UK), ss 189, 190. See Mayor of London: Office for Policing and Crime, Alcohol 
Abstinence Monitoring Requirement Toolkit (2014). 

96  George Mair and Helen Mills, ‘The Community Order and the Suspended Sentence Order: Three Years On’ 
(Centre for Crime and Justice Studies, 2009) 10. See also George Mair, Noel Cross and Stuart Taylor, ‘The 
Use and Impact of the Community Order and the Suspended Sentence Order’ (Centre for Crime and Justice 
Studies, 2007). 

97  Mair and Mills, above n 96, 11. 
98  Ibid. Several factors have been identified to explain the failure to use some options associated with culture and 

resources: lack of availability; lack of knowledge on the part of sentencers and probation staff; failure by 
probation staff to keep sentencers aware of what is available; a desire by probation staff to work within their 
‘comfort zone’; failure to think creatively and innovatively on the part of the sentencer and/or probation staff; 
probation staff not being able to make full offender assessment prior to sentence due to heavy workloads; 
confusion as a result of potential duplication of orders; uncertainty about how some requirements are 
monitored; the influence of local probation policy decisions; lack of resourcing leading to waiting lists, 
difficulty in gaining agreement of a registered practitioner to access mental health services for the mental 
health treatment requirement; and offender reluctance to acknowledge they have a mental health problem: at 
11-12. 

99  Mair, Cross and Taylor, above n 96, 21.  
100  Mair and Mills, above n 96, 13. 
101 See Legal Aid, Sentencing and Punishment of Offenders Act 2012 s 68(1)(1A). 
102 Aidan Mews, Joseph Hillier, Michael McHugh and Cris Coxon, ‘The Impact of Short Custodial Sentences, 

Community Orders and Suspended Sentence Orders on Re-offending’ (Ministry of Justice Analytical Series, 
2015) 2, 21. 

103  Ibid 3. 
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be particularly effective: unpaid work + supervision + activity and unpaid work + supervision 
+ activity + program.104 

2.4.6 Breach of orders 

Tasmania 
A suspended sentence order can be breached if the offender is found guilty of an imprisonable 
offence or if the offender breaches another condition of the suspended sentence.105 Different 
consequences attach depending on the nature of the breach. If an offender is found guilty of 
an imprisonable offence, the Sentencing Act 1997 (Tas), s 27(4B) creates a presumption that 
‘the court must activate the sentence of imprisonment that is held in suspense and order that 
the offender serve it’. Section 27(4C) provides the court with other options (partial activation, 
substituting a new sentence, varying the conditions on which the sentence was suspended, or 
making no order) only if the court is of the opinion that the activation of the original sentence 
would be unjust. Relevant factors to the issue of whether such an order would be unjust 
include: 

the offender’s attempts at rehabilitation, the seriousness of the offence giving rise to 
the breach, whether the offences are similar in character to that which gave rise to the 
suspended sentence, and the time lapse from the imposition of the suspended 
sentence to when the offences were committed.106  

These factors need to be assessed in light of ‘the statutory imperative that the sentence be 
activated unless that consequence would be unjust’ and that ‘ordinarily a suspended sentence 
is meant to operate as a last chance’.107 If the court does not activate the sentence, the court 
must state the reasons for its decision.108 

There is no statutorily enshrined presumption of activation if the offender unreasonably 
breaches a condition of the suspended sentence other than by committing a new offence. In 
this case, the court may activate all or part of the sentence, impose a substituted sentence, 
vary the conditions of the suspended sentence or make no order.109 

The position in other jurisdictions 
In most Australian jurisdictions there is a presumption of activation of the sentence if the 
offender commits another offence or breaches the conditions of the bond. However, the court 
retains a discretion to deal with the breach other than by activating the sentence in certain 
limited circumstances. For example, in New South Wales, if the offender breaches the 
conditions of the bond, the court must activate the original sentence unless it is satisfied that 
the breach was trivial or that there were good reasons for the offender failing to comply with 
the bond. 110  The South Australian provision is similarly expressed. 111  Other jurisdictions 
provide that the court must activate the sentence unless it is ‘unjust to do so’ (Northern 
Territory, Western Australia (suspended sentences)). In Queensland, the legislation sets out 
factors that are relevant to deciding whether it would be unjust to order the offender serve the 
whole of the suspended term of imprisonment. These include whether the subsequent offence 
was trivial taking into account factors concerning the subsequent offence, the offender’s 
antecedents and the offender’s genuine efforts at rehabilitation, the seriousness of the original 

104  Ibid 23. 
105  Sentencing Act 1997 (Tas) s 27. 
106  Tanner v Brown [2011] TASSC 59, [94] (Wood J). 
107  Ibid. 
108  Sentencing Act 1997 (Tas) s 27(4D). 
109  Ibid s 27(4E). 
110  Crimes (Sentencing Procedure) Act 1999 (NSW) s 98(3). 
111  Criminal Law (Sentencing) Act 1988 (SA) s 58(3) – the failure to comply with the bond ‘was trivial or that 

there are proper grounds upon which the failure should be excused’. 
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offence, and any special circumstances arising since the original sentence was imposed.112 As 
with Tasmania, for conditional suspended sentences in Western Australia, different rules 
apply to offenders who commit an imprisonable offence as compared with breaches of other 
conditions of the suspended sentence. If an offender is sentenced to a conditional suspended 
sentence, there is a presumption in favour of activation if the offender commits an 
imprisonable offence unless it would be unjust to do so. This presumption does not exist if the 
offender breaches other requirements of a conditional suspended sentence.113  

There is also a presumption in favour of activating the sentence in the United Kingdom unless 
‘it is unjust to do so in all the circumstances’.114  

There is no statutory presumption in favour of activation in the Commonwealth legislation, 
the ACT or Canada.115 

  

112  Penalties and Sentences Act 1992 (Qld) s 147(3). 
113  Sentencing Act 1995 (WA) s 84F, 84L. 
114  Criminal Justice Act 2003 (UK) sch 12 cl 8(3), (43). 
115  See Appendix A Table A-1.  
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3 Current sentencing practice in the Supreme Court 
Term of Reference Number 2 requires the Council to examine Tasmania’s current use of 
other sentencing options including actual terms of imprisonment, community based orders 
and conditional release orders and the possible effect on them of the abolition of suspended 
sentences. Term of Reference Number 1 requires the Council to examine Tasmania’s current 
use of suspended sentences of imprisonment in relation to the frequency with which they are 
used. 

This chapter contains the Council’s analysis of Tasmania’s current use of all sentencing 
options available under the Sentencing Act 1997 (Tas) in the Supreme Court. This includes 
actual imprisonment, fully and partly suspended sentences, community based orders and 
conditional release orders.  

It also sets out data from the ABS in relation to the use of different sentencing options in 
other jurisdictions to provide a comparison with sentencing practice in Tasmania.  

3.1 Supreme Court analysis  
The analysis is based on data received from the TLRI Sentencing Database and supplemented 
where required by reference to judges’ comments on passing sentencing on the Tasmanian 
Supreme Court website. The data relate to offenders and offences finalised under the 
Sentencing Act 1997 (Tas) in the Supreme Court between 1 January 2011 and 30 July 2014 
(‘2011-14’).116 In 2011-14, there were 1186 sentences imposed in respect of 4039 offences 
committed by 1186 offenders. The analysis uses both the most serious offence approach 
(described as ‘offenders sentenced’, n=1186) and the all offences approach (described as ‘all 
offences’, n=4039), as appropriate. Generally speaking, the discussion will refer to offenders 
sentenced in the context of the overall number of sentences imposed and offenders’ 
demographics (age and gender). However, the discussion about offences for which suspended 
sentences were most commonly imposed or for which an offender was most likely to receive 
such a sentence refer to all offences.117  

3.1.1 Offenders sentenced, by year 

The Council’s analysis of offenders sentenced by financial year from 1 July 2011 to 30 June 
2014 shows that there was a decline in the number of offenders sentenced in 2013-14.118 In 
fact, there were only 76.8% as many offenders sentenced in 2013-14 as in 2012-13. This is 
confirmed by recent ABS data on courts that showed that from 2010-11 to 2013-14 there had 
been a 35% decrease in the number of offenders finalised in all Tasmanian courts.119 Crime 
levels in Tasmania have also decreased. There has been a downward trend in the number of 
crimes recorded by police over the past twelve years.120 As shown in Figure 3-1: 

• 37.2% of offenders received a prison sentence (n=441). The use of prison fell 
consistently, from 38.7% of offenders in 2011 to 34.4% in 2013-14; 

116  The 2011 start date was selected as this was the date on which amendments to the Sentencing Act 1997 (Tas) 
introduced by the Justice and Related Legislation (Further Miscellaneous Amendments) Act 2010 (Tas) came 
into effect. 

117  The methodology used in this analysis is further discussed in Appendix B. 
118  See Appendix C, Table C-1. It is noted that the ‘2011’ figure only relates to offenders sentenced in the second 

half of the 2010-11 financial year. 
119  ABS, Criminal Courts, Australia 2013-14 (Cat 4513, ABS, 2015) Table 31. 
120  See Tasmanian Audit Office, Police Responses to Serious Crime, Report of the Auditor-General No 7 of 2013-

14 (2014) 33; Department of Police and Emergency Management, Crime Statistics Supplement 2012-14, 
(2014) 2.  
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• the use of PSSs (n=195) increased overall. Such sentences were imposed on 10.8% of 
offenders in 2011, compared with 20.2% in 2013-14; 

• FSSs fluctuated slightly, ranging from 38.1% in 2012-13 to 34.4% in 2013-14, with an 
overall average of 36.1% (n=428); and 

• Non-custodial orders (NCOs) were imposed on 122 offenders (10.4% of offenders). 
The use of NCOs ranged from 13.2% in 2011 to 8.5% in 2012-13. 

Figure 3-1: Offenders sentenced, by financial year, 2011 to 2013-14 

 

3.1.2 Use of suspended sentences 

Offences resulting in suspended sentences 
The following analysis is based on all offences finalised in the Supreme Court between 2011 
and 2014 (n=4039). It is noted that while there were 68 types of offences finalised in that 
period, suspended sentences were imposed in fewer than 10 cases in relation to 31 offences. 
Overall, the 10 most common offences finalised represented 69.1% of all offences finalised, 
as follows: 

• obtain benefit by deception – 12.5%; 

• serious assault resulting in injury – 10.4%; 

• dishonest conversion – 9.4%; 

• forgery of documents – 9.3%; 

• deal or traffic in illicit drugs – commercial quantity – 5.8%; 

• unlawful entry with intent/burglary etc – 5.3%; 

• arson – 5.2%; 

• aggravated sexual assault – 4.6%;  

• illegal non-fraudulent trade practices – 3.7%; and  

• aggravated robbery – 3.0%. 

There were 711 PSSs and 1052 FSSs imposed in the Supreme Court for all offences in 2011-
14. Table 3-2 sets out the types of offences for which such sentences were imposed by 

2011 2011-12 2012-13 2013-14
Prison 38.7% 38.0% 37.5% 34.4%
PSS 10.8% 17.4% 15.8% 20.2%
FSS 37.3% 34.8% 38.1% 34.4%
NCO 13.2% 9.8% 8.5% 11.1%
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offence type.121 It shows that non-sexual offences against the person accounted for 16.7% of 
all offences for which suspended sentences were imposed, although they accounted for a 
higher proportion of PSSs (20.1% vs 14.4%). Sexual offences represented 6.6% of offences 
for which both PSSs and FSSs were imposed. Property offences accounted for nearly half of 
all offences resulting in suspended sentences (48.4%), although such offences comprised a 
higher proportion of PSSs than FSSs (59.1% and 41.3% respectively). Drug offences 
represented 22.5% of offences for which suspended sentences were imposed, but such 
offences accounted for a much higher proportion of offences attracting FSSs (32.6%) than 
PSSs (7.5%). Finally, other offences accounted for 5.8% of all offences for which suspended 
sentences were imposed (6.8% of PSSs and 5.2% of FSSs). 
Table 3-2: Offences attracting suspended sentence, by offence type 

PSS FSS Total 
 Number % of PSS Number % of FSS % of suspended sentences 
Non-sexual person offences 143 20.1% 151 14.4% 16.7% 
Sex  47 6.6% 69 6.6% 6.6% 
Property 420 59.1% 434 41.3% 48.4% 
Drugs 53 7.5% 343 32.6% 22.5% 
Other 48 6.8% 55 5.2% 5.8% 
Total 711 100.1% 1052 100.1% 100.0% 

Most common offences attracting a suspended sentence  
PSSs were imposed in respect of 40 offence types, while FSSs were imposed in relation to 49 
offence types. Collectively, the top 10 offences represented 74.8% of offences resulting in 
PSSs and 70.3% of offences attracting FSSs.  
Table 3-3: Top 10 offences attracting suspended sentences 

PSS (n=711) FSS (n=1052) 

 Offence % of 
PSS Offence % of 

FSS 

1 Serious assault resulting in injury 12.4% Deal or traffic in illicit drugs – 
commercial quantity 14.6% 

2 Obtain benefit by deception 12.1% Serious assault resulting in injury 9.8% 
3 Unlawful entry with intent/ burglary etc 10.1% Obtain benefit by deception 9.0% 
4 Dishonest conversion 10.1% Arson 7.2% 
5 Arson 7.7% Cultivate illicit drugs 6.0% 
6 Forgery of documents 5.9% Dishonest conversion 5.6% 
7 Theft from a person (excluding by force) 4.6% Forgery of documents 4.9% 

8 Deal or traffic in illicit drugs – 
commercial quantity 4.2% Possess illicit drugs 4.8% 

9 Aggravated robbery 3.8% Aggravated sexual assault 4.3% 
10 Aggravated sexual assault 3.8% Use illicit drugs 4.1% 

 Total 74.8% Total 70.3% 
* figures do not sum to total due to rounding 

Seven of the offences appeared in both lists, with serious assault accounting for 12.4% of 
PSSs and 9.8% of FSSs. Obtain benefit by deception represented 12.1% of PSSs and 9% of 
FSSs. Dealing or trafficking in a commercial quantity of illicit drugs was the offence for 
which a FSS was most commonly imposed (14.6% of all FSSs) and also represented 4.2% of 
PSSs. However, burglary was the third most common offence for which a PSS was imposed 
(accounting for 10.2% of PSSs), and did not appear in the FSS list. Theft from a person (4.6% 

121  This analysis adopts the following offence groupings, based on the categories in ABS, ‘Australian and New 
Zealand Standard Offence Classification (ANZSOC), 2011’ (Cat No 1234.0, ABS, 2011): Non-sexual 
violence: ANZSOC 1, 2, 4, 5 and 6; Sex: ANZSOC 3; Property: ANZSOC 7, 8 and 9; Drugs: ANZSOC 10; 
Other: ANZSOC 11-16. Further details on these offence categories are set out in Appendix I (for PSSs) and 
Appendix J (for FSSs). 
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of PSSs), aggravated robbery and aggravated sexual assault (each 3.8% of PSSs) also did not 
appear in the list for the most common offences for which FSSs were imposed. Conversely, 
cultivate illicit drugs (6% of FSSs) was not an offence for which PSSs were commonly 
imposed. Possess illicit drugs (4.8% of FSSs) and use illicit drugs (4.1% of FSSs) also did not 
appear in the top 10 PSSs list.  

It should be noted that there were the same number of PSSs imposed for theft of a motor 
vehicle as for aggravated sexual assault and aggravated robbery (n=27), and so motor vehicle 
theft could also be included in this list. 

Most of the offences in Table 3-4 are also included in the list of the 10 most common 
offences in the Supreme Court in Table 3-3, with the following exceptions: 

• burglary and theft from a person were among the top 10 PSSs offences, but were not 
among the 10 most common offences overall; and  

• cultivating, possessing and using illicit drugs were on the top 10 list for FSSs but not 
among the 10 most common offences overall.  

Offences for which offenders most likely to receive a suspended sentence 
Excluding offences where there were fewer than 20 sentences imposed,122 Table 4 sets out the 
10 offences for which an offender was most likely to receive a PSS. These offences also 
accounted for 57.7% of offences resulting in PSSs and 10.2% of all offences finalised.  

As noted above, PSSs were imposed in respect of 17.6% of all offences (n=711), but were 
imposed in relation to 56.5% of cases involving breach of bail (n=13) and 33.5% of burglaries 
(n=72). Offenders were also disproportionately likely to receive PSSs for theft from a person 
(32.7% of such offences resulted in PSSs) and non-aggravated robbery (31.3%). Of all 
offences for which PSSs were imposed, serious assault resulting in injury contributed the 
most to the use of PSSs (n=88), accounting for 12.4% of all offences attracting such an 
outcome. As set out below, PSSs were also imposed in respect of 72 counts of burglary and 
72 counts of dishonest conversion. 
Table 3-4: Offences most likely to result in a PSSs 

 Offence N (PSS) N (Total) % of offences 
1 Breach of bail 13 23 56.5% 
2 Unlawful entry with intent/burglary etc 72 215 33.5% 
3 Theft from a person (excluding by force)  33 101 32.7% 
4 Theft of a motor vehicle  27 86 31.4% 
5 Non-aggravated robbery  15 48 31.3% 
6 Arson 55 209 26.3% 
7 Misuse of regulated weapons/explosives 8 34 23.5% 
8 Aggravated robbery  27 122 22.1% 
9 Serious assault resulting in injury 88 419 21.0% 
10 Dishonest conversion 72 381 18.9% 
 Total for offences most likely to receive PSS 410 1638 25.0% 
 Total for all PSS 711 4039 17.6% 

As set in Table 3-5, FSSs were imposed in respect of 1052 offences. In fact, nearly half 
(49.5%) of these offences resulted in FSSs, compared with 26% of all offences. These 
offences also accounted for 47.3% of offences resulting in FSSs and 12.3% of all offences 
finalised. 

As discussed earlier, drug offences dominated the imposition of FSSs, accounting for 32.6% 
of offences attracting such an outcome. This is illustrated in more detail in the data below, 
which reveal that the five offences for which an offender was most likely to receive a FSS as 

122  See Poletti and Vignaendra, above n 81. 
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an outcome related to drug matters. In fact, 69.6% of ‘other illicit drug offences, nec’ resulted 
in FSSs. This was also the most common outcome for using illicit drugs (69.4%), cultivating 
illicit drugs (67.7%), dealing or trafficking in a commercial quantity of illicit drugs (65.8%) 
and possessing illicit drugs (56.2%). 
Table 3-5: Offences most likely to result in FSSs 

 Offence N (FSS) N (Total) % of offences 
1 Other illicit drug offences, nec123 32 46 69.6% 
2 Use illicit drugs  43 62 69.4% 
3 Cultivate illicit drugs  63 93 67.7% 
4 Deal or traffic in illicit drugs – commercial quantity 154 234 65.8% 
5 Possess illicit drugs  50 89 56.2% 
6 Arson 76 209 36.4% 
7 Subvert the course of justice  14 39 35.9% 
8 Non-aggravated robbery  14 48 29.2% 
9 Theft of a motor vehicle  24 86 27.9% 
10 Theft from a person (excluding by force)  28 101 27.7% 
 Total for offences most likely to receive FSS 498 1007 49.5% 
 Total for all FSS 1052 4039 26.0% 

3.1.3 Sentence lengths for custodial sentences 

The following discussion relates to offenders sentenced (n=1186) in order to avoid artificially 
inflating the length of prison sentences imposed.124 It should be noted that sentence length is 
reported in monthly increments, eg 6>7 refers to sentences of at least six months but less than 
seven months (although most sentences would in fact be for six months exactly).  

In relation to PSSs (n=195), Figure 3-2 sets out the distribution in months. There were no 
PSSs imposed for less than three months, while there were only three sentences exceeding 
three years (1.5%). Overall, 63.6% of offenders received sentences between six and 12 
months long (n=124), while 9.2% (n=18) received a sentence exceeding two years. The most 
common prison length was 12>13 months (n=32, 16.4%) followed by 9>10 months (n=30, 
15.4%) and 6>7 months (n=25, 12.8%). 

123  Nec means not elsewhere classified and refers to minor matters such as possessing drug-related paraphernalia. 
124  This is as opposed to the number of suspended sentences imposed. 
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Figure 3-2: Distribution of PSSs by sentence length (months) 

 
Figure 3-3 presents information on the distribution of FSSs by sentence length (in months) for 
427 of the 428 offenders who received such an outcome.125 These data indicate that by far the 
most common length was 6>7 months, imposed on 23.9% of offenders (n=102). This was 
followed by sentences of 3>4 months (13.8%, n =59), while sentences of 4>5, 5>6 and 9>10 
months were also common, imposed on 10.5%, 11% and 11.2% of offenders respectively.  
Figure 3-3: Distribution of FSSs by sentence length (months) 

 
Sentences for all custodial sentences ranged up to 288 months (24 years) for prison, compared 
with 48 and 36 months (4 and 3 years) respectively for PSSs and FSSs. The median sentence 
length was 15 months for prison sentences, 10 months for PSSs and six months for FSSs.  

125 Sentence length could not be determined for one offender. 
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The data reveal:  

• 42.2% of FSSs imposed on offenders were for less than six months, compared with 
10.8% of PSSs and 11.6% of prison sentences; 

• 6.8% of FSSs were for less than three months; 

• 3.2% of prison sentences were for less than three months; 

• 0.5% of PSSs were for less than three months. 
Figure 3-4: Distribution of custodial sentences, by sentence length (months) 

 
Table 3-6 sets out the suspended and unsuspended portion for PSSs. This indicates that 
whereas the suspended portion of the sentence ranged from 1-24 months, the unsuspended 
portion of the sentence ranged from 0.01 to 42 months. It appears that just over half of the 
sentence was generally suspended, with a median and mean of 6 and 6.1 months respectively, 
compared with 4 and 5.7 months respectively for the unsuspended portion of the sentence. 
The most commonly imposed length for the suspended portion was six months, compared 
with three months for the unsuspended portion.  
Table 3-6: Length of suspended and unsuspended portion of PSSs (months) 

 Range  Median Mean Mode 
Suspended portion 1-24 6 6.1 6 
Unsuspended portion  0.01-42 4 5.7 3 

Figure 3-5 sets out the distribution of the unsuspended and suspended portion of the sentence 
for the 195 offenders who received PSSs. As can be seen, there were 20 offenders with an 
unsuspended portion of less than one month, which are likely to be examples of sentences 
where the offender has spent some time in custody and is released forthwith on a suspended 
sentence at the time of sentencing. Common lengths for the unsuspended portion of the 
sentence were 3>4 months (17.4%), 6>7 months (12.8%) and 2>3 months (11.8%). The most 
common lengths for the suspended portion of the sentence were 6>7 months (16.9%), 3>4 
months (15.9%) and 4>5 months (13.8%). 

0>3 3>6 6>9 9>12 12>18 18>24 24>36 36>60 60+
Prison (n=441) 3.2% 8.4% 13.4% 8.4% 18.4% 11.1% 13.4% 13.6% 10.2%
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Figure 3-5: Distribution of suspended and unsuspended portion of PSSs 

 

3.1.4 Length of operational period 

As shown in Table 3-7, analysis of the use of suspended sentences in the Supreme Court 
demonstrates that operational periods for FSSs ranged from 12 to 60 months, with a median 
of 24 months.126 The operational period for PSSs ranged from 12 months to 36 months, with a 
median of 24 months. The mean length for FSSs was 27.1 months and 26.9 months for PSSs. 
Table 3-7: Length of operational period (months) 

 Range  Median Mean Mode 
PSS (n=131)  12-36 24 27.1 24 
FSS (n=276)  12-60 24 26.9 24 

3.1.5 Sentence quantums for NCOs 

As set out in Appendix C Table C-1, 122 offenders received NCOs in respect of 225 offences. 
For completeness, the following table sets out information on the quantum of the NCOs for 
which data were available. It should be noted that a number of offenders received multiple 
orders, for example, a community service order (CSO) and probation supervision. The 
following adopts the ABS hierarchy of sentencing orders127 in respect of such orders. On this 
basis, offenders were most likely to receive a CSO (n=51; 41.8%), followed by fines (n=32; 
26.2%), nominal penalties (mostly adjournments) (n=15; 12.3%), probation supervision 
(n=14; 11.5%) and good behaviour bonds (GBBs) (n=9; 7.4%). One offender (0.8%) received 
a treatment order. 
Table 3-8: Quantum for NCOs  

 Range Median Mean Mode 
CSO (n=51) (hours) 18-200 84 92.3 84 
Probation (n=14) (months) 12-24 18 17.6 18 
Fine (n=33) ($) 200-5000 750 1221.88 750 
GBB (n=10) 12-24 18 17.3 12 

126  Table 3-7 sets out the operational period for PSSs and FSSs where available. Details on the length of the 
operational period were missing for 64 PSSs and 152 FSSs. 

127  ABS, above n 119, Appendix 3. 
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Table 3-8 sets out the quantum of the orders where such information was available. This is 
presented in hours for CSOs, in months for probation supervision and GBBs and in AUD for 
fines. CSOs ranged from 18 to 20 hours, with a median and most common length of 84 hours, 
and a mean length of 92.3 hours. Probation orders ranged from 12 to 24 months, with a 
median and most common length of 18 months and a mean length of 17.6 months. As set out 
above, fines were the second most commonly imposed penalty, and ranged from $200 to 
$5000. The median and mode fine amount was $750, while the average fine was $1221.88. 
Finally, GBBs ranged from 12 to 24 months. The most common length was 12 months, the 
average length was 17.3 months and the median length was 18 months.  

3.1.6 Offenders sentenced, by gender 

Males represented 86.3% of offenders and were responsible for 72.4% of offences, while 
females accounted for 13.7% of offenders sentenced and 27.6% of charges. The Council’s 
analysis indicates that 22.7% of females received a prison sentence, compared with 39.5% of 
male offenders. By contrast, they were more likely to receive PSSs (18.4% vs 16.1%). They 
were also more likely to receive FSSs (42.9% vs 35%) and NCOs (16% vs 9.4%). 

3.1.7 Offenders sentenced, by age 

The Council analysed how offenders were sentenced by age for the 1125 offenders where age 
data were available.128 The data showed that the age of offenders peaked at 18-24 (35.3% of 
offenders), followed by offenders aged 25-34 (28.8%). However, older offenders committed 
more offences, with the 35-44 age group accounting for 32.4% of all offences, followed by 
the 18-24 age group (28.3% of all offences). Offenders aged under 18 but sentenced as adults 
accounted for 1.4% of offenders. 

Figure 3-6 shows the distribution of sentencing outcomes for the most serious offence (MSO) 
by age group. The use of prison ranged from 33% for offenders aged 18-24 to 46.6% for 
offenders aged 55 and over. The use of PSSs ranged from 12.3% for offenders aged 55+ to 
18.4% for offenders aged 35-54. Offenders aged under 18 were least likely to receive FSSs 
(31.3%), while those aged 45-54 were most likely to do so (39.5%). Finally, younger 
offenders were, perhaps unsurprisingly, most likely to receive NCOs, with 18.8% of offenders 
aged under 18 and 14.1% of offenders aged 18-24 receiving such an outcome. By 
comparison, only 5.3% of offenders aged 45-54 received NCOs. 

128  Details on age were missing for 61 offenders. See Appendix C Table C-2. 
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Figure 3-6: Offenders sentenced, by sentencing outcome and age 

 
In order to better understand the relevance of age to the distribution of suspended sentences, 
Figure 3-7 sets out the use of both PSSs and FSSs, as a proportion of all such sentences, by 
age group. These data indicate that no age group received such sentences at very 
disproportionate rates. Offenders aged under 18 accounted for 2.4% of offenders, but were 
underrepresented for both PSSs (1.1% of such sentences) and FSSs (1.2%). Offenders aged 
18-24 comprised 35.3% of all offenders, compared with 34.8% of those who received PSSs 
and 35.8% of offenders who received FSSs. Offenders aged 25-34 represented 28.8% of 
offenders, and received 28.3% and 28.4% of PSSs and FSSs respectively. The 35-44 age 
group accounted for 17.9% of offenders, but were somewhat more likely to receive PSSs 
(19.8% of PSSs imposed, vs 17.8% of FSSs). Offenders aged 45-54 were slightly 
overrepresented for both types of suspended sentences; they accounted for 10.1% of all 
offenders, but 11.2% and 11.1% of offenders in receipt of PSSs and FSSs respectively. 
Finally, the oldest age group were underrepresented for PSSs (4.8%) and FSSs (5.7%).  
Figure 3-7: Age distribution for offenders who received suspended sentences  
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3.1.8 Offenders sentenced, by prior record 

Figure 3-8 examines sentencing outcomes for offenders by reference to their prior record,129 
noting that 61.5% of offenders had a prior record, while 38.5% did not. Offenders with a prior 
record were more likely to receive a sentence of imprisonment or a PSS compared to 
offenders without a prior record. First time offenders were more likely that those with a prior 
record to receive a FSS (accounting for 46.8% of sentences imposed on such offenders) 
compared with offenders with a prior record (accounting for 29.1% of sentences imposed on 
such offenders).  
Figure 3-8: Offenders sentenced, by sentencing outcome and prior record 

 
One point that should be noted is that an offender’s prior record is, to a certain extent, a 
function of age: whereas 34.5% of 18-24 year olds and 30.3% of 25-34 year olds had a prior 
record, this rose to 42% for offenders aged 35-44, 51.4% for offenders aged 45-54 and 63.8% 
for offenders aged 55 and over. The findings above about the offenders aged 55 and over 
being underrepresented for both PSSs and FSSs may therefore simply be a reflection of their 
prior offending. Half of the offenders aged under 18 had a prior record, but the number of 
such offenders was small (n=16) and it may be that these offenders’ prior record played a part 
in the decision to deal with them under the Sentencing Act 1997 (Tas), rather than under the 
Youth Justice Act 1997 (Tas). 

3.2 ABS data – Sentences in the higher courts in Australia  
The ABS collects information on the use of suspended sentences and other sentencing orders 
in Australia.130 As Figure 3-9 shows, in the higher courts in Tasmania in 2013-14, nearly 38% 
of offenders received a FSS as their principal sentence, compared with the national average of 
16.7%. This is higher than all other jurisdictions and this is important for projections as to 
what might happen to prison populations following the abolition of suspended sentences in 
Tasmania. The Northern Territory recorded the lowest use of suspended sentences, with 8.4% 
of offenders receiving a suspended sentence as their principal sentence, followed by Victoria 
(10.4%), Queensland (14.1%), New South Wales (16.8%), Western Australia (20.9%), South 
Australia (23%) and the ACT (26.3%).  

129  There were 36 offenders whose prior record was not recorded. 
130 ABS, above n 119. 
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Figure 3-9: Sentencing dispositions as a proportion of sentence imposed by principal sentence in the Higher 
Courts, 2013-2014 

 

It should be noted, however, that jurisdictional comparisons are problematic, given the 
jurisdictional variations in relation to different sentencing options. This observation applies to 
suspended sentences, as there are considerable jurisdictional differences in the way such 
sentences operate.131 Difficulties have also been identified with the ABS data, as there is 
uncertainty about the coding of the categories of ‘custody in the community’ (code 1200) and 
‘fully suspended sentences’ (code 1300). A suspended sentence imposed by a court should be 
coded as a ‘fully suspended sentence’ if it only contains a condition that an offender be of 
good behaviour. If it contains conditions other than the condition that the offender be of good 
behaviour/not commit an offence attached to a suspended sentence (such as community 
service, probation) then it should be coded as custody in the community, in particular as an 
intensive correction order.132 This issue has been discussed by Bartels and Rice in the context 
of data supplied by the ACT, where their analysis revealed that many sentences that should 
have been coded as ‘custody in the community’ were incorrectly coded as ‘FSSs’.133 In light 
of the number of other jurisdictions that allow a court to impose additional conditions as part 
of a suspended sentence (NSW, South Australia, Western Australia, Tasmania, Northern 
Territory) and the negligible number of ‘custody in the community’ sentences that were 

131 Bartels, above n 6, 49. See [2.3] and Appendix A Table A-1. 
132  See ABS, above n 119, Glossary. 
133  ACT Law Reform Advisory Council, above n 55, [73]-[75]. Bartels and Rice identified other errors with the 

coding in other jurisdictions, causing the authors to express the view that it was ‘impossible to rely on the ABS 
data to conduct any reliable comparison of rates of use of FSSs across Australian jurisdictions’: Bartels and 
Rice, above n 78, 271. 
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imposed in 2012-13 (5.6% in NSW, 134  3% in the Northern Territory, 0% in Western 
Australia, 135  and 0% in Tasmania), it is likely that this issue extends beyond the ACT. 
Accordingly, errors in coding by other jurisdictions may make it appear that FSSs are not 
frequently used in South Australia (compared to other jurisdictions). In South Australia, 
22.1% of offenders received custody in the community, and as other forms of custody in the 
community such as a stand alone home detention order and an intensive correction order are 
not sentencing options in South Australia, it is likely that this figure in fact represents FSSs 
with conditions (other than to be of good behaviour) imposed.136  

  

134  New South Wales also has the sentencing options of home detention and intensive correction orders, which are 
both forms of ‘custody in the community’. 

135  Western Australia also has the sentencing option of an intensive supervision order. 
136  See Figure 3-9. Note that in South Australia, in limited circumstances the court can impose home detention as 

a condition of a suspended sentence, see Appendix A Table A-1. 
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4 Current sentencing practice in the Magistrates Court 
This chapter addresses Terms of Reference Numbers 1 and 2 in relation to the Magistrates 
Court. It contains the Council’s analysis of Tasmania’s current use of all sentencing options 
available under the Sentencing Act 1997 (Tas) in the Magistrates Court.  

It also sets out data from the ABS in relation to the use of different sentencing options in 
lower courts in other jurisdictions to provide a comparison with sentencing practice in 
Tasmania.  

4.1 Magistrates Court analysis  
The following analysis is based on data received from the Tasmanian Department of Justice 
and relates to offences and adult offenders finalised under the Sentencing Act 1997 (Tas) in 
the Magistrates Court between 1 January 2011 and 30 July 2014.137 In 2011-14, there were 
114195 offences for which sentences were imposed in respect of 54576 offenders (ie, those 
who committed a single offence and the principal offence for those who committed multiple 
offences). The following analysis adopts the approach taken in relation to the Supreme Court, 
that is it presents information in relation to all offences (n=114195) when discussing the types 
of offences for which PSSs and FSSs are imposed, and in relation to offenders (n=54576) 
when discussing offender characteristics and sentence length. 

4.1.1 Offenders sentenced, by financial year 

In the Magistrates Court there were 54576 offenders sentenced in 2011-14. It emerges clearly 
from these data that the number of offenders sentenced in the Magistrates Court declined 
significantly over this period, falling from 9199 offenders in the second half of 2010-11 and 
18050 in 2011-12, to 12536 in 2013-14. If it is assumed that the total figure for 2010-11 
would have been twice that for the period reported here, this represents a 31.9% decrease of 
this time period. 

The Council’s analysis found that: 

• there were 1589 offenders who received a prison sentence, representing 2.9% of 
offenders sentenced. Overall, the number of such sentences remained relatively steady 
(around 460 for the last three years) but, due to the declining number of offenders 
sentenced, prison rose as a proportion of sentences, from 2.1% in 2011 to 3.7% in 
2013-14; 

• 749 offenders received PSSs, accounting for 1.4% of offenders sentenced. The number 
of such sentences fluctuated between 198 and 232. Between 1.1% and 1.9% of 
offenders received such an outcome (in 2011-12 and 2013-14 respectively);  

• 4352 offenders received FSSs. The number of such sentences decreased steadily, from 
an extrapolated 1360 in 2010-11 (although the legislative changes that came into effect 
on 1 January 2011 may have in fact had an impact on sentencing practices) to 1117 in 
2013-14. As a proportion of offenders sentenced, those receiving FSSs increased from 
7.4% in 2011 to 8.9% in 2013-14; 

• 2388 offenders received community service orders (CSOs), representing 4.4% of 
sentences. The number of CSOs imposed generally fell, from 755 in 2011-12 to 552 in 
2013-14. As a proportion of all sentences, their use ranged from 3.9% in 2011 to 4.9% 
in 2012-13;  

137  The analysis excludes 22 offenders who received a juvenile suspended sentence (21 aged 18 and one aged 19). 
The analysis also excludes one charge where the sentencing information was missing and 204 orders simply 
recorded as ‘other non-custodial order, nec’. See further discussion of the methodology used in this analysis in 
Appendix B. 
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• probation orders were imposed on 717 offenders, with the use of such orders increasing 
both in numbers (from 79 in the first half of 2011 to 273 in 2013-14) and as a 
proportion of sentences (from 0.9% in 2011 to 2.2% in 2013-14); 

• fines were the most common penalty, with 55.4% of offenders receiving such an 
outcome. The number of fines fell from an extrapolated 10444 in 2011 to 6730 in 2013-
14. Their use fell from 56.8% in the first 18 months to 53.7% in 2013-14;  

• other monetary penalties were imposed on 4% of offenders (n=2207). Their use 
decreased in both numbers and as proportion of sentences, from an extrapolated 870 
and 4.7% in 2010-11 to 462 and 3.7% in 2013-14; 

• there were 5932 offenders who received GBBs. Overall, GBBs were the second most 
common penalty, imposed on 10.9% of offenders. Their use fell from 2066 to 1342 and 
11.2% to 10.7% between 2010-11 and 2013-14; 

• licence disqualification orders (as the most serious penalty imposed) were only 
imposed on a small proportion of offenders (1.7%, n=927). The use of this sentencing 
option ranged from 194 and 1.3% in 2012-13 to 368 and 2% in 2011-12; and 

• a nominal penalty was imposed on 10.1% of offenders (n=5507), with the use of such 
penalties generally ranging from 1143 and 9.1% in 2013-14 to 1901 and 10.5% in 
2011-12. 

4.1.2 Use of suspended sentences 

Offences resulting in suspended sentences 
The following analysis is based on all offences for which sentences were imposed in 2011-14 
(n=114195). There were 75 types of offences, although for 22 types of offences suspended 
sentences were imposed in fewer than 20 cases. Overall, the 10 most common offences 
represented 66.6% of all offences, as follows: 

• exceed prescribed content of alcohol (hereafter ‘exceed PCA’) – 10.6%; 

• registration offences – 8.8%; 

• drive without a licence – 8.2%; 

• breach of bail – 7.9%; 

• theft from a person – 7.5%; 

• drive disqualified – 6.6%; 

• possess illicit drug – 5.3%; 

• resist or hinder police officer or justice official (hereafter ‘resist police/justice’) – 4.6%; 

• common assault – 4.1%; and 

• breach of violence order – 3.1%. 

As noted above, there were 6621 offences attracting PSSs and 18263 attracting FSSs in 2011-
14. The Table 4-1 sets out the types of offences for which such sentences were imposed, by 
offence group.138  

As set out in Table 4-1, offences against the person accounted for 6.2% of all offences for 
which suspended sentences were imposed, and represented similar rates for PSSs and FSSs 
(6.1% and 6.2%). Offences against property accounted for 31.2% of offences resulting in 
suspended sentences although such offences comprised a higher proportion of PSSs than 

138  Further details on these offence categories are set out in Appendix I (for PSSs) and Appendix J (for FSSs). 
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FSSs (38.1% and 28.7% respectively). Conversely, traffic offences accounted for a similar 
proportion (32.1%), but these comprised a higher proportion of FSSs, rather than PSSs 
(35.1% vs 23.9%). Drug offences also accounted for a higher proportion of FSSs (8.2% vs 
4.6%), and such offences accounted for 7.2% of offences resulting in suspended sentences. 
Finally, almost a quarter of offences resulting in suspended sentences (23.3%) were imposed 
for other offences, with such offences representing 27.4% of offences for which PSSs were 
imposed and 21.8% of FSSs. 
Table 4-1: Suspended sentences, by offence type 

PSS FSS Total 
 Number % of PSS Number % of FSS % of suspended sentences 
Person 402 6.1% 1130 6.2% 6.2% 
Property 2522 38.1% 5247 28.7% 31.2% 
Traffic 1581 23.9% 6406 35.1% 32.1% 
Drugs 302 4.6% 1502 8.2% 7.2% 
Other 1814 27.4% 3978 21.8% 23.3% 
Total 6621 100% 18263 100% 100% 

Most common offences attracting a suspended sentence  
Table 4-2 presents the 10 most common offences for which PSSs or FSSs were imposed. It 
should be noted that these do not represent the offences for which an offender was most likely 
to be given a suspended sentence (which are set out below). Collectively, the top 10 offences 
represented 72.5% and 72.1% of offences for which PSSs and FSSs respectively were 
imposed in 2011-14.  
Table 4-2: Top 10 offences attracting suspended sentences 

PSS FSS 
 Offence % of PSS Offence % of FSS 

1 Theft from a person (excluding by 
force) 16.1% Theft from a person (excluding by 

force) 13.2% 

2 Breach of bail 12.1% Breach of bail 9.7% 

3 Unlawful entry with intent/burglary, 
break, enter 7.8% Drive while licence disqualified, 

cancelled or suspended 9.2% 

4 Breach of violence order 6.6% Exceed PCA 9.1% 

5 Drive while licence disqualified 
cancelled or suspended 6.4% Registration offences 7.3% 

6 Exceed PCA 6.2% Unlawful entry with 
intent/burglary, break, enter 6.0% 

7 Registration offences 4.9% Drive without a licence 4.8% 
8 Illegal non-fraudulent trade practices 4.5% Common assault 4.8% 
9 Common assault 4.5% Possess illicit drug 4.5% 
10 Drive without a licence 3.5% Breach of violence order 3.5% 
 Total 72.5% Total 72.1% 

There was little difference between the offences for which PSSs and FSSs were most 
commonly imposed, with nine out of the 10 offences appearing in both lists. However, 
possessing an illicit drug appeared as the ninth most common offence for which FSSs were 
imposed (4.5% of offences resulting in FSSs) and was not in the PSSs list, while illegal non-
fraudulent trade practices was eighth on the PSSs list (4.5% of PSSs) and not in the FSSs list. 
It should be noted that most of the offences in Table 4-3 below are also included in the list of 
the 10 most common offences overall, with the following exceptions: 

• possess illicit drug was one of the top 10 FSS offences, but did not appear in the PSSs 
list; 

• illegal non-fraudulent trade practices was the seventh most common offence for which 
PSSs was imposed, but was not one of the most common offences overall; and 
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• burglary was in the top 10 list for both types of suspended sentence, but did not appear 
in the top 10 list of all matters; it accounted for 2.6% of all matters, compared with 
7.8% of PSSs and 6.0% of FSSs. 

Theft from a person (excluding by force) (hereafter ‘theft from a person’) was the offence for 
which both forms of suspended sentence were most commonly imposed, although it 
represented a higher proportion of PSSs than FSSs (16.1% vs 13.3%). Breach of bail was the 
second most common offence for both types of sentence, although this again accounted for a 
higher proportion of PSSs (12.1% vs 9.7%). PSSs was more commonly imposed for a breach 
of a violence order (6.6% vs 3.5%), while driving while licence disqualified, cancelled or 
suspended (hereafter ‘drive disqualified’) or exceed PCA accounted for a larger proportion of 
FSSs than PSSs (9.2% vs 6.2% and 9.1% vs 6.2% respectively). 

Offences for which offenders most likely to receive a suspended sentence 
Excluding offences where there were fewer than 20 sentences imposed overall, Table 4-3 sets 
out the 10 offences for which an offender was most likely to receive a PSS. These offences 
also account for 40.6% of all PSSs imposed. As noted above PSSs accounted for 5.8% of all 
sentences imposed, but were imposed in 48.1% of child pornography offences. However, this 
did not contribute significantly to the number of PSSs overall, as the number of child 
pornography cases was quite small (n=27). Offenders were around four times as likely as 
offenders overall to receive a PSS for theft of a motor vehicle (imposed in 23.4% of cases), 
obtain benefit by deception (22.5%) and stalking (22.2%). Offenders sentenced for burglary 
received a PSS in 17.7% of cases and this offence contributed significantly to the number of 
such sentences imposed (n=517). Although not in the top 10 list, offenders were also 
disproportionately likely to receive a PSS for the two offences for which such sentences were 
most commonly imposed, theft from a person (imposed in 12.3% of such cases) and breach of 
bail (8.8%).  
Table 4-3: Offences most likely to result in PSSs 

 Offence N (PSS) N (Total) % PSS 
1 Child pornography offences 13 27 48.1% 
2 Theft of a motor vehicle 199 851 23.4% 
3 Obtain benefit by deception 135 599 22.5% 
4 Stalking 6 27 22.2% 
5 Non-aggravated sexual assault 11 61 18.0% 
6 Burglary 517 2927 17.7% 
7 Illegal non-fraudulent trade practices 301 1920 15.7% 
8 Criminal intent 7 51 13.7% 
9 Theft from a person 1064 8619 12.3% 
10 Breach of violence order 434 3573 12.1% 
 Total  6621 114195 5.8% 

As noted above, FSSs were imposed in relation to 16% of all offences. Excluding offences 
with fewer than 20 cases, Table 4-4 sets out the 10 offences for which an offender was most 
likely to receive such a sentence. These offences represent 23.4% of all FSSs imposed in 
2011-14, with two offences alone (burglary and theft from a person) accounting for 19.2% of 
all FSSs imposed. Two other offences for which an offender was disproportionately likely to 
receive such a sentence (albeit not in the top 10 of such sentences) and that contributed 
significantly to the overall number of FSSs were drive disqualified (n=1679), which was 
imposed in 22.4% sentences for that offence and breach of bail (n=1771 and 19.6% 
respectively).  

Offenders sentenced for the following offences were at least twice as likely to receive FSSs, 
compared with offenders overall:  

• non-aggravated sexual assault – imposed in 39.3% of cases; 
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• burglary – imposed in 37.3% of cases and, as stated above, a major contributor to the 
overall number of FSSs; 

• subverting the course of justice – 36.8%;  

• prison regulation offences – 36.0%; and 

• offences against public order sexual standards – 32.1%.  
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Table 4-4: Offences most likely to result in FSSs 
 Offence N (FSS) N (Total) % FSS 

1 Non-aggravated sexual assault 24 61 39.3% 
2 Burglary  1092 2927 37.3% 
3 Subvert the course of justice 32 87 36.8% 
4 Prison regulation offences 9 25 36.0% 
5 Offences against public order sexual standards 9 28 32.1% 
6 Criminal intent 16 51 31.4% 
7 Receive or handle proceeds of crime 310 1052 29.5% 
8 Theft from a person  2422 8619 28.1% 
9 Driving under the influence of alcohol/other substance 135 491 27.5% 
10 Theft of a motor vehicle 233 851 27.4% 
 Total  18263 114195 16.0% 

4.1.3 Sentence length for custodial sentences 

The following discussion relates to offenders sentenced, rather than the total number of 
suspended sentences imposed.139 The distribution of PSSs (n=749) by length is set out in 
Figure 4-1, with no sentences exceeding two years. This figure indicates that the most 
common length was 6>7 months (19.6%), followed by sentences of 4>5 months (18.8%) and 
3>4 months (18.7%). Overall, 64% of offenders who received PSSs received sentences of 3>6 
months.  
Figure 4-1: Distribution of PSSs by sentence length (months) 

 
Of the 749 PSSs imposed, valid data on sentence length were available in respect of 727 
offenders, indicating that: 

• the time to serve ranged from 0.04 to 15 months; 

• the median time to serve was two months; 

• the mean time to serve was 2.5 months; and 

• the most common (mode) time to serve was one month. 

Figure 4-2 presents information on the distribution of FSSs by sentence length for the 4334 
offenders for whom data were available.140 These data indicate that 81.9% of all offenders 
who received FSSs were sentenced to less than four months, while only 0.4% of offenders 
received FSSs exceeding 18 months. As can be seen, the most common length was 1>2 
months (31.3%), followed by 2>3 months (25%) and 3>4 months (18.5%). 

139  See Appendix B. 
140  Data on sentence length were missing for 18 offenders. 
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Figure 4-2: Distribution of FSSs by sentence length (months) 

 
Table 4-5 sets out the range, median, mean and mode length for all custodial sentences, ie 
prison, PSSs and FSSs.141 As this indicates, sentences ranged up to 36 months for prison, 24 
months for PSSs and 36.5 months for FSSs. The median term for prison and FSSs was the 
same, at two months, while it was four months for PSSs. The mean or average sentence was 
longest for PSSs (5.4 months), followed by prison (3.5 months) and FSSs (2.7 months). The 
mode or most commonly imposed length of sentence was much longer for PSSs (6 months) 
than for prison or FSSs (1 month).  
Table 4-5: Custodial sentences, by sentence length (months) 

 Range  Median Mean Mode 
Prison (n=1588)  0142-36 2 3.5 1 
PSS (n=749) 0.5-24 4 5.4 6 
FSS (n=4334)  0143-36.5 2 2.7 1 

141  Details on sentence length were missing for 19 offenders (1 prison sentence and 18 FSSs). 
142  There was one prison sentence recorded as being zero months long. Excluding this sentence, the shortest 

prison term was 0.04 months, or about one day. 
143  Two offenders received FSSs recorded as being zero months long. Excluding these, the shortest FSS was 0.25 

months (ie, about one week). 
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Figure 4-3: Distribution of custodial sentences, by sentence length (months) 

 

4.1.4 Sentence quantum for NCOs 

Table 4-6 sets out information on the quantum of the NCOs for which data were available 
(based on most serious offence data). This indicates that CSOs ranged from seven to 210 
hours (30 days), with a median length of 56 hours (8 days), a mean length of 58.9 hours and 
most common length of 35 hours (5 days). Excluding orders for which zero months was 
recorded, probation orders ranged from three to 24 months, with a median and most common 
length of 12 months and a mean length of 10.4 months. As set out above, fines were the most 
commonly imposed penalty, with a broad range from $20 to $60000. The median fine was 
$260, the mean fine was $381.10 and the most commonly imposed fine amount was $200. 
Finally, where some other monetary order was imposed, the median amount was for $47, the 
average amount was $67.04 and the most commonly imposed amount was $20. In this 
context, it should be noted that Tasmania has a comparatively good record with respect to 
collection of fines, with a 2009 report indicating that 84% of fines in 2008-09 were 
collected.144  
Table 4-6: Quantum for NCOs  

 Range Median Mean Mode 
CSO (n=2388) (hours) 7-210 56 58.9 35 
Probation (n=717) (months) 0145-24 12 10.4 12 
Fine (n=30208) ($) 20-60000 260 381.10 200 
Other monetary order (n=2207) ($) 20-8762 47 67.04 20 

4.1.5 Offenders sentenced, by gender 

Males accounted for 75.8% of offenders sentenced (and 76.8% of offences), while females 
accounted for 24.2% of offenders (and 23.2% of offences). Overall, the sentencing patterns 
were very similar, but it emerges from these data that males were more likely to receive a: 

144 Department of Justice, Tasmania, Report on the Operations of the Monetary Penalties Enforcement Service 
(2009) 21, as cited in Sentencing Advisory Council, Victoria, The Imposition and Enforcement of Court Fines 
and Infringement Penalties in Victoria, Report (2014) 84.  

145 There were three where the probation period was recorded as zero months. Excluding these, the shortest period 
was three months. 
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• prison sentence (3.6% vs 0.9%); 

• PSSs (1.6% vs 0.6%); 

• FSSs (8.7% vs 5.9%);  

• CSO (4.6% vs 3.8%); or 

• fine (55.5% vs 54.6%). 

Conversely, females were more likely to receive: 

• probation (1.7% vs 1.2%); 

• other monetary order (4.5% vs 3.9%); 

• GBB (15% vs 9.6%); 

• licence disqualification (2.1% vs 1.6%); or 

• nominal penalty (10.9% vs 9.8%). 

4.1.6 Offenders sentenced, by age 

Analysis of the distribution of penalties by age group in respect of the 54465 offenders for 
whom data were available,146 indicates that offending peaked in the 25-34 age group (32.5% 
of offenders), followed by 18-24 year olds (31.8%).147 Offending declined steadily with age, 
with offenders aged 35-44, 45-54 and 55+ accounting for 19.9%, 10.4% and 5.4% of 
offenders respectively. 

The use of prison ranged from 0.8% for the 55+ age group to 4.2% for offenders aged 25-34, 
followed by 35-44 year olds (3%). Similar patterns were observed for PSSs, (with 55+ 
offenders least likely to receive such a sentence (1%), while 25-44 year olds were most likely 
to do so (1.5%)), and FSSs (5.8% and 9.4% respectively). The use of CSOs declined steadily 
with age, from 5.7% for offenders aged 18-24 to 1.9% for offenders aged 55 and over. 
Overall, the use of probation also declined with age; it was imposed on 1.4% of offenders 
aged 18-24, compared with 0.5% of those aged over 55, although it peaked with offenders 
aged 35-44 (1.5%). The use of fines increased steadily with age, from 53.9% for 18-24 year 
olds to 64.2% for offenders aged 55 and over. Conversely, the use of some other monetary 
order was highest for offenders aged 35-44 (4.6%) and lowest for the oldest age group 
(3.1%). Offenders aged 18-24 were most likely to receive a GBB (13.8%), while the next age 
group was least likely to do so (8.4%). Licence disqualification ranged from 1.9% (25-34 year 
olds) down to 1.2% (55+). Finally, the use of nominal penalties was highest for 25-34 year 
olds (10.6%) and lowest for offenders aged 45-54 (9.6%). 

In order to better understand the relevance of age to the use of suspended sentences, Figure 4-
4 sets out the use of both partly and fully suspended sentences, as a proportion of all such 
sentences, by age group. Offenders aged 18-24 represented 31.8% of offenders. They were 
comparatively less likely to receive both PSSs (accounting for 29.6% of offenders who 
received such a sentence) and FSSs (25.4%). Offenders aged 25-34 were somewhat 
overrepresented for both forms of suspended sentence; overall, they accounted for 32.5% of 
offences, but 35.4% of PSSs and 37% of FSSs. Offenders aged 35-44 accounted for 19.9% of 
offenders. They were comparatively more likely to receive PSSs (21.6%) and FSSs (22.7%). 
Offenders aged 45-54 represented 10.4% of offenders. They were relatively less likely to 
receive PSSs (9.5%) but more likely to receive FSSs (11%). Finally, offenders aged 55 and 
over were underrepresented for both types of suspended sentences; 3.9% received such an 
outcome, although they represented 5.4% of offenders.  

146  Details on age were missing for 111 offenders. 
147  See Appendix D Table D-3. 
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Figure 4-4: Suspended sentences, by age group 

 

4.1.7 Offenders sentenced, by prior record 

The Council examined sentencing outcomes for offenders by reference to their prior record 
and found that the proportion of offenders with a prior record was higher than in the Supreme 
Court, at 74.4%. The analysis indicated that offenders with a prior record were much more 
likely to receive a prison sentence (3.8% vs 0.3%). They were also more likely to receive 
PSSs (1.7% vs 0.3%) or FSSs (9.9% vs 2.4%). CSOs (5.2% vs 2%) and probation (1.5% vs 
0.7%), other monetary orders (4.4% vs 3.1%), licence disqualification (2% vs 0.8%) and 
nominal penalties (10.2% vs 9.7%) were also likelier outcomes for offenders with a prior 
record. Conversely, first time offenders were more likely to receive a fine (61% vs 53.4%) or 
GBB (19.7% vs 7.8%).  

4.2 ABS data – Magistrates Court  
Based on the ABS data, an offender sentenced in the Magistrates Court is more likely to 
receive a custodial sentence in Tasmania than in any other Australian jurisdiction, other than 
the Northern Territory. As Figure 4-5 shows, the proportion of sentences in Tasmania that are 
custodial is 16.2 %, compared with the ACT (13.2%), New South Wales (11.6%), South 
Australia (10.7%), Victoria (9.4%), Queensland (7.5%) and Western Australia (5.7%). As 
FSSs are categorised by the ABS as custodial sentences, this accounts for the high proportion 
of custodial sentences in Tasmania, as 10.3% of sentences imposed by the Magistrates Court 
are FSSs. This is the highest use of FSSs at the Magistrates Court level in Australia compared 
with other jurisdictions – the Northern Territory (5.7%), South Australia (5.6%), the ACT 
(5.6%), Victoria (4.9%), New South Wales (4%), Queensland (2.8%), and Western Australia 
(2.7%).  
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Figure 4-5: Sentencing dispositions as a proportion of sentence imposed by principal sentence 
in the Magistrates’ Courts, Australia, 2013-2014  
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5 Breach and recidivism rates and suspended sentences  
Term of Reference Number 1(d), (e) and (f) requires the Council to examine Tasmania’s 
current use of FSSs and PSSs to ascertain breach rates, sentencing practices on breach and 
recidivism rates including where reoffending does not result in a breach. Term of Reference 3 
requires the Council to report on analysis of breaches of suspended sentences from other 
jurisdictions. These matters are addressed in this chapter.  

5.1 Breach analyses 

5.1.1 Tasmania148 

Following Bartels analysis of breaches of suspended sentences imposed in the Supreme Court 
between 1 July 2002 – 30 June 2004, which found that suspended sentences were activated in 
relation to very few offenders in breach,149 the TLRI recommended a statutory presumption in 
favour of activating a suspended sentence on breach150 and improvements to administrative 
procedures to follow-up breaches, including legislative provisions to facilitate these 
measures.151 As discussed at [2.2.1], the 2011 reforms to the Sentencing Act 1997 (Tas) gave 
effect to these recommendations by creating a presumption of activation to the suspended 
sentence of imprisonment if an offender is found guilty of a new offence.152 The TLRI also 
adopted Bartels’ suggestion that there be closer liaison between the Director of Public 
Prosecutions, Police Prosecutions, the Department of Justice, Community Corrections and the 
Supreme and Magistrates Court to develop protocols for dealing with breaches and that 
computer software to automatically notify apparent breaches be introduced.153 The DPP’s 
2009 annual report indicated that changes to breach protocols had been instigated.154   

This analysis examines practice following these changes and addresses three key questions 
regarding responses to breaches of suspended sentences in Tasmania: 

• What is the rate of breach for FSSs imposed in the Supreme Court between 1 January 
and 31 December 2011? 

• What is the rate at which breach proceedings are instituted in cases of breach? 

• What are the subsequent sentencing outcomes for such cases? 

The present analysis considers whether offenders sentenced to a FSS in 2011 in the Supreme 
Court had committed an imprisonable offence during the operational period and then 

148  Emily Bill (BA LLB (Hons I) (UTas) completed the primary research underpinning this section as part of her 
Honours thesis, supervised by Professor Kate Warner AM (as she then was). 

149  Bartels found that 41% of the 229 offenders who received a FSS in the Supreme Court over a two-year period 
(n=94) breached their sentence by committing a further imprisonable offence, only 5% of these offenders 
(n=5) were subject to breach proceedings. Two of these offenders had their sentence activated in full or part, 
giving an apparent activation rate of 40% of those subject to breach proceedings, but only 2% of offenders 
actually in breach: TLRI, above n 14, [3.3.12]. Bartels also followed up 81 offenders on a partly suspended 
sentence, of whom 32 (40%) breached their sentence. Breach proceedings were taken in 6% of these cases 
(n=2). Both of these sentences were then activated, giving an apparent activation rate of 100%, but an actual 
activation rate of 6%. As Bartels noted, ‘The activation rate overall was therefore only 3% and the total 
imprisonment rate – that is, the proportion of offenders in receipt of a suspended sentence who were ultimately 
required to serve time in custody – was a mere 1%’: Bartels, above n 7, 228. 

150  TLRI, above n 14, Recommendation 18. 
151  Ibid Recommendation 17. 
152  Sentencing Act 1997 (Tas) s 27(4B). It is noted that the court may decide not to activate the sentence if it 

would be unjust, Sentencing Act 1997 (Tas) s 27(4C). 
153  TLRI, above n 14, Recommendation 16. 
154  Tasmanian Director of Public Prosecutions, Annual Report: 2008-2009 (2009) 

<http://www.crownlaw.tas.gov.au/__data/assets/pdf_file/0003/129486/ar2008-09.pdf>.  
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compared this figure with the number of breach proceedings that were instituted. 155 The 
follow up period varied for offenders depending on the date of sentence with a range between 
offenders followed up for between three years and nine months (for offenders sentenced on 1 
January 2011) and two years and nine months (for offenders sentenced on 31 December 
2011). 

Breach analysis 
As noted above, the primary inquiry of the present analysis was to determine whether the 
2011 reforms had been successful in addressing the gulf between the rate of breach and the 
rate at which breach proceedings are instituted. As at 30 September 2014, 44 of the 128 
offenders examined (34%) had breached their sentence by committing an imprisonable 
offence. This represents a decrease from 41% in Bartels’ earlier 2002-04 study, but remains 
higher than in Victoria (28%) 156  and NSW (22%). 157  Conversely, nearly two-thirds of 
offenders (66%) subject to a FSS were not convicted of an imprisonable offence committed 
within the operational period of the sentence.  

The findings on breached sentences and some key sentencing variables associated with breach 
reveal that when offenders breach their sentence, they are most likely to breach multiple 
times, to do so within the first six months of the operational period, and to commit at least one 
serious breach offence. 

Frequency of offending 

The Council found that when offenders breach their FSS, they are very likely (75%) to breach 
it multiple times. 
Table 5-1: Number of offences committed in breach, 2011  

Number of offences Number of offenders  Proportion of offenders 
1 11 25% 
2 7 16% 

3–5 10 23% 
6–10 5 11% 

11–20 9 20% 
21 + 2 5% 
Total 44 100% 

Offence seriousness 
The data were classified by reference to the most serious breach offence committed by each 
offender 158  and reveals that 41% of offenders who breached their sentence did so by 
committing serious offences.159  

155  This is the same measure as Bartels used in her analysis: see Bartels, above n 6, 224. 
156  Sentencing Advisory Council, Victoria, above n 92, 37. See further discussion of Victoria in Chapter 2 and 

Appendix A Table A-1. 
157  Sentencing Council, NSW, above n 24, 23. See further discussion of New South Wales in Chapter 2 and 

Appendix A Table A-1. 
158  The seriousness of offences is determined by reference to the National Offence Index (NOI), ABS, above n 

111, which groups all offences into three broad categories according to their ANZSOC code. Under this 
ranking, the most serious offence is murder, ranked as 1, with miscellaneous regulatory offences at 155. 
Examples of serious offences include non-aggravated sexual assault (11) and aggravated robbery (25). 
Moderate offences include theft of a motor vehicle (71) and property damage (85). Minor offences include 
breach of bail (112) and resisting a police officer (138). This method of categorisation was employed to 
provide consistency with Bartels’ findings and is frequently used in crime and offending research, see eg South 
Australian Office of Crime and Statistics Research (OCSAR), Impact of ICAN Flexible Learning Options on 
Participant Offending Behaviour (OCSAR, 2014) 7. 

159  See Appendix E Table E-3. 
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The fact that 41% of offenders in breach committed at least one serious offence does not 
mean, however, that the majority of breaches themselves were serious, as many offenders 
committed multiple minor or moderate breaches and a sole serious offence. Regardless, the 
fact that a greater proportion of the more recent cohort of offenders committed a serious 
breach offence may call into question the ability of this sentencing measure to deter and 
rehabilitate offenders. 

Time until breach 

The time between the imposition of the sentence and the first breach offence can illuminate 
the efficacy of suspended sentences as a specific deterrent and rehabilitative measure. It took 
offenders from three days to two years and nine months to breach their sentence, with a mean 
of 274 days and a median of 132 days. The majority of offenders (52%) breached their 
sentence within 150 days and only four offenders (9%) first breached their sentence after 600 
days. However, it is difficult to identify a trend, as the risk of breach did not fall steadily as 
time passed, with a drop at 15-300 days (5%) and a spike at 301-450 days (18%).160  

Analysis by key sentencing variables 

Index offence 

Suspended sentences originally imposed for robbery and violent offences were most likely to 
be breached, at 67% and 55% respectively.161 Those sentenced for drug offences were less 
likely to breach, at 35%. This lower rate of breach for drug offences may be partially 
explained by the fact 94% of sentences imposed for this offence type were for trafficking or 
sale offences (rather than personal use). In addition, no offender breached a sentence imposed 
for property offences and sentences imposed for sexual offences were also unlikely to be 
breached, at only 13%, although the small number of cases (n=2) must be acknowledged.  

Sentence length 

The Council’s analysis suggests that the longer the suspended sentence, the less likely the 
sentence is to be breached. Sentences of three months or less were most likely to be breached 
(64%), while 54% of sentences of up to six months were breached.162 It is notable that none of 
the sentences exceeding 12 months were breached. This can partially be explained by the fact 
that only two sentences exceeding 18 months were imposed in 2011, although a negative 
relationship between sentence length and breach has also been found in Victoria 163  and 
NSW.164 
Table 5-2: Breaches, by length of sentence 2011 

 2011(n=128) 
Length of sentence Number of 

offenders 
Proportion in breach 

0–6 months 59 54% 
>6–12 months 57 21% 
>12–18 months 10 0% 
>18–24 months 1 0% 
24+ months  1 0% 

160  See Appendix E Table E-4. 
161 See Appendix E Table E-2. 
162 Data are presented in this format to allow comparison with Bartels’ study, however, the rate of breach for more 

precise lengths of sentences is 0-3 mths (64%); >3-6 mths (52%); >6-9 mths (17%); >9-12 mths (27%).  
163 Sentencing Advisory Council, Victoria, above n 23, 56. 
164 Suzanne Poynton and Don Weatherburn, ‘Bonds, Suspended Sentences and Reoffending: Does the Length of 

the Order Matter?’ (Trends and Issues in Criminal Justice No 461, Australian Institute of Criminology, 2013). 
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Length of operational period  
The length of the operational period dictates how long the offender is ‘at risk’ of breaching 
the suspended sentence. It is therefore reasonable to assume that the longer the operational 
period, the higher the risk of breach. In the present analysis, only one of the 17 sentences with 
an operational period of less than two years was breached (6%). The proportion of sentences 
breached for operational periods of two years and over two years were 39% and 31% 
respectively. A significantly higher breach rate for operational periods of two years and over 
was also found in Victoria, 165  while Poynton and Weatherburn found the reverse, 166  and 
Bartels observed no correlation between the length of the operational period and breach.167 

Breach proceedings 
As discussed above, Bartels found that breach action was only taken in relation to five out of 
94 breached FSSs (5%). A key finding of this analysis is that 24 of the 44 offenders who 
breached were subject to breach proceedings. This reveals a clear increase in the rate at which 
breach proceedings are instituted, to 55%. These findings indicate that the case management 
of breach proceedings has improved significantly. However, actioned cases still only 
represent a slim majority.  

Overall, breach action was taken in respect of 19% of FSSs imposed in 2011, compared with 
2% of sentences imposed in 2002-2004. However, the relatively low rate of imprisonment 
may indicate that suspended sentences are working well to keep offenders out of gaol.  

Characteristics of actioned cases 

Offence frequency High frequency offenders were significantly more likely to be subject to 
breach proceedings: 80% of offenders who breached their sentence six to ten times and 82% 
of offenders who breached their sentence 11 or more times were subject to breach 
proceedings.  

Offence seriousness The seriousness of the breach offences was also an indicator of whether 
breach proceedings were instituted: 83% of serious breach offences and 50% of moderate 
breach offences were actioned, whereas only 21% of minor breach offences were subject to 
breach proceedings. 

Index offence type The nature of the index offence was also relevant. All offenders who 
breached sentences imposed for robbery (n=4) or ‘other’ offences (n=6) were subject to 
breach proceedings. In addition, 73% of offenders who breached sentences imposed for 
violent offences were subject to breach action, whereas offenders whose sentences were 
imposed for drug offences were significantly less likely to have breach action taken (24%).168 

Time to breach Offenders who breached within 150 days of their sentence were most likely to 
be subject to breach proceedings (70%). However it is difficult to ascertain a trend, as the 
group next most likely to be subject to breach proceedings were those who committed an 
offence after 451-600 days (57%) or 301-450 days (50%).  

Time until breach proceedings instituted The Council’s analysis examined the period of time 
between the initial finding of guilt for an imprisonable offence and the institution of breach 
proceedings. 169 It took between zero days (ie, contemporaneous with proceedings for the 

165  Sentencing Advisory Council, Victoria, above n 23, 58.  
166  Poynton and Weatherburn, above n 164. See also Suzanne Poynton, Don Weatherburn and Lorana Bartels, 

‘Good Behaviour Bonds and Re-offending: The Effect of Bond Length’ (2014) 47 Australian and New 
Zealand Journal of Criminology 25, in relation to good behaviour bonds. 

167  Bartels, above n 6, 291.  
168 Offenders who had sentences imposed for sexual assault had a 50% likelihood of being subject to breach 

proceedings; however, it should be noted that only two offenders breached the order and the non-actioned case 
regarded two minor offences. 

169 See Appendix E Table E-1. 
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breach offences) and 874 days for proceedings to be brought in the 24 actioned cases, with the 
average delay of 196 days and a median of 76 days.170  

A significant finding is that almost half of the breach proceedings (46%) were instituted 
concurrently with the finding of guilt for an imprisonable offence. This constitutes a 
significant improvement, as the previous 2002-04 study considered a delay of 41 days to be 
expeditious.171 This can be partly attributed to the 2011 reforms discussed above, which allow 
the prosecution to make an oral breach application during proceedings for a breach offence.172 
Oral applications were made in respect of seven of the 11 instances of instantaneous breach 
proceedings. Celerity addresses the objective of specific deterrence by ensuring that the 
offender correlates the punishment with the crime.173 This is particularly important for FSSs, 
because the most significant punitive element (imprisonment) is deferred. Celerity in dealing 
with breaches also minimises potential unfairness to the offender where there is a significant 
delay.174  

Characteristics of non-actioned cases 

Ultimately, breach action was still only taken in 55% of breached cases. The failure to 
institute proceedings in almost half of all breached cases (45%) continues to undermine both 
the legitimacy of this sentencing measure and the potency of the legislative presumption of 
breach activation.175  

It is acknowledged that it would be impractical and cumbersome to action all incidents of 
breach, particularly where the breach offence is isolated and trivial. It is therefore plausible 
that the exercise of prosecutorial discretion can account for some of the 20 cases of breach in 
which no action was taken. This is supported by the consistency with which incidents of high 
frequency breaching and serious breach offences were targeted for breach action (80% and 
79% respectively), in comparison with the average breach case (55%). This indicates that 
prosecutorial discretion in breach matters may have been deliberately exercised, rather than 
breach cases being randomly selected for institution of breach proceedings. 

Sentencing outcomes in actioned cases 
As noted above, since 2011, there has been a statutory presumption that breached suspended 
sentences will be activated. Of the 24 actioned cases, 10 (42%) were activated in full and 
three (13%) were partially activated or had lesser terms of imprisonment substituted. 
Together, this gives an activation rate of 54%; although there was no presumption of 
activation at the time of Bartels’ study, this represents a small decline (from 57%) and is also 
lower than in NSW (68%-79%)176 and Victoria (66%).177 The disparity between Tasmania and 
Victoria may be explained by the fact that, at the time, Victoria had a strict presumption in 
favour of activation in all but ‘exceptional circumstances’.178 The high activation rate in NSW 
is likewise also due to the presumption of activation, unless the breach was trivial in nature or 

170 The average delay of about six and a half months indicates that the two offenders who had breached their 
sentence close to the end of the study period may be subject to upcoming breach proceedings. This was the 
case for HM, whose criminal record revealed six breaches committed on 25 September 2014. The sentence was 
actioned and activated on 2 October 2014, but not included in the study as it was after 25 September 2014.  

171 Bartels, above n 7, 236. 
172 The TLRI anticipated this: see above n 14, 119. See also Sentencing Act 1997 (Tas) s 27(4)(a). 
173 For discussion of celerity generally, see Ronald Akers, Criminological Theories: Introduction and Evaluation 

(Roxbury Publishing, 2nd ed, 1999) 17; Daniel Nagin and Greg Pogarksy, ‘Integrating Celerity, Impulsivity 
and Extra-legal Sanction Threats into a Model of General Deterrence: Theory and Evidence’ (2001) 39 
Criminology 865.  

174 See comments of Cox CJ: TLRI, above n 14, [3.3.21].  
175 Sentencing Act 1997 (Tas) s 27(4B). 
176 Sentencing Council, NSW Suspended Sentences: Report (2011) 20, 24.  
177 Turner, above n 57, 13. 
178 Sentencing Act 1991 (Vic) s 31(5A) (as it then applied). 
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there were good reasons for excusing the offender’s behaviour.179 Comparison with interstate 
jurisdictions indicates that a higher rate of imprisonment may have been anticipated as a 
result of the 2011 reforms. 

Overall, 13 of the 128 offenders (10%) sentenced to a FSS in 2011 ultimately served a term of 
imprisonment in relation to this sentence. Furthermore, 30% of offenders who breached their 
sentence (ie, 13 out of 44) were required to serve time in custody.  

It appears that the Court found that it would be unjust to activate the sentence in the 
remaining 11 cases (46%). Four cases (17%) had the operational period extended, no order 
was made in two cases (8%), one application was dismissed and one was withdrawn (4% 
each). It can be inferred that the remaining three cases (13%) were re-suspended, as judicial 
action upon breach was solely represented as ‘previous order varied or revoked’.180 

Comments on passing sentence (COPS) were unavailable for the 13 cases actioned in the 
Magistrates Court and for five of the 11 cases actioned in the Supreme Court.  

Factors that rebut the presumption in favour of activation  

The purpose of the presumption in favour of activation was, inter alia, to create certainty in 
relation to sentencing outcomes on breach in order to ensure effective specific deterrence, 
while ensuring just outcomes.181 The leading interpretation of the Sentencing Act 1997 (Tas) 
s 27(4B) is that of Wood J in Tanner v Brown.182 In that case, her Honour considered previous 
breach principles and detailed a range of factors relevant to determining whether it would be 
unjust to activate the sentence. These include:  

• the nature and circumstance of the original offence; 

• the nature and gravity of the breach and whether activation would be disproportionate;  

• the lapse of time before the sentence was breached; and  

• evidence of reform and rehabilitation.183  

These factors are largely the same considerations relevant to activating a sentence prior to the 
reforms,184 and are broadly consistent with parallel ‘unjust’ breach provisions in Queensland, 
Western Australia and the Northern Territory.185 Of the 14 cases in which the presumption 
was rebutted and the sentence not activated, 10 can be explained by reference to lack of 
similarity between the original and breach offences, the minor nature of the breach offence(s) 
or the delay between the original sentence and breach offence, as discussed below. The 
individual circumstances of the offender, especially youth, may have explained a finding that 
it would be unjust to activate the sentence in the remaining four cases.  

The following considers some of the factors that appear most likely to result in a decision not 
to activate the breached sentence. 

Nature of the offence The sentence was most likely to be activated where the breach offence 
was serious and of a similar character to the original offence.  

179 See Crimes (Sentencing Procedure) Act 1999 (NSW) ss 98(3), 99(1)(c). 
180 It appears that ‘previous order varied or revoked’ in the absence of any further information on the court file 

indicates re-suspension, because cases where the offender was ordered to serve time (by partial or full 
activation of the sentence) or the operational period was extended were accompanied by a note to this effect on 
the court file. Unfortunately, the Supreme Court and Magistrates Court did not have records for these offenders, 
but this inference was confirmed by the Supreme Court librarian. 

181 Tasmania, Parliamentary Debates, House of Assembly, 19 May 2009, 15 (Giddings). 
182 Tanner v Brown [2011] TASSC 59 [94]-[95] followed in Jones v Clark [2014] TASSC 21; Chatwin v Godfrey 

[2013] TASSC 70; Carnell v Hughes [2014] TASSC 41. 
183 Tanner v Brown [2011] TASSC 59, as summarised in Carnell v Hughes [2014] TASSC 41.  
184 Bartels, above n 6, 294-295.  
185 Penalties and Sentencing Act 1992 (Qld) ss 147(1)(b), (2); Sentencing Act 1995 (WA) ss 80(1)(a), (3); 

Sentencing Act 1995 (NT) ss 43(5)(c), 43(7).  
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Conversely, where the breach offence was trivial and dissimilar to the original offence, the 
Court was inclined to consider activation in full to be unjust.  

Time factors The lapse of time between the original sentence and the breach offence may 
provide an indication of any rehabilitative progress made by the offender and point to the 
specific deterrent effect of a suspended sentence (although other factors, including those that 
resulted in the offender receiving a suspended sentence in the first place, may influence 
reoffending patterns). 

Circumstances of the offender A prominent criticism of suspended sentences is that the 
process of reasoning allows mitigatory factors to be considered multiple times.186 Bartels 
noted that the mitigatory circumstances of an offender might also be considered a third time 
in breach proceedings. 187  The duplication of mitigatory factors is addressed in other 
Australian breach provisions, which specify consideration of circumstances that have arisen 
after the original sentence. 188  The absence of this requirement in Tasmania means it is 
possible that the same circumstances personal to the offender that justified a suspended 
sentence in the first place will be a factor in determining whether it would be unjust to 
activate the sentence.  

Conclusion 
It follows from the foregoing that a number of factors are taken into account in determining 
whether it is appropriate to activate a breached suspended sentence. If the purpose of the 
presumption was to ensure that most breached cases are activated in full, then this reform has 
not yet been successful. However, it should be noted that the Tasmanian legislature, on the 
TLRI’s recommendation, made a deliberate choice to implement a lower threshold of ‘unjust 
to activate’ instead of the ‘exceptional circumstances’ test that applies in some other 
jurisdictions. 189  Although the present research was limited by the difficulty in obtaining 
COPS, the principles summarised in Tanner v Brown appear to be applied consistently. This 
analysis of sentencing outcomes indicates that the presumption has been largely successful in 
balancing certainty of sentencing outcomes with flexibility for individual circumstances.  

The failure to activate the sentence in almost half of breach actions suggests that the punitive 
nature of this sentencing measure remains somewhat illusory, which may contribute to 
negative public perceptions of leniency. However, a stricter presumption would increase the 
imprisonment rate, as has recently been found to be the case in NSW, where ‘far from 
reducing the rate of imprisonment, suspended sentences have increased it’.190 In contrast, in 
Tasmania, it would appear that (given the activation rate for breach) suspended sentences 
currently have the effect of reducing imprisonment, at least for those offenders who would 
otherwise have received an immediate custodial sentence. If FSSs were only imposed in 
circumstances where an immediate term of imprisonment would be imposed (which is 
unlikely), then of the 128 offenders who received a FSS since 2011, 115 were successfully 
diverted from prison. 

186 The two-year delay between the breach offence and breach action may explain the decision to dismiss the 
application in the matter of JE, who was sentenced to a five month suspended sentence for assault and 
breached the sentence seven times, including by assault.  

187 Bartels, above n 6, 300.  
188 Penalties and Sentencing Act 1992 (Qld) s 147(3)(c); Sentencing Act 1995 (WA) s 80(3); Sentencing Act 1995 

(NT) s 43(7).  
189 TLRI, above n 14, 119; Giddings, above n 181, 15.  
190 Patricia Menendez and Don Weatherburn, ‘The Effect of Suspended Sentences On Imprisonment’ (Issue Paper 

No 97, NSW Bureau of Crime and Statistics Research, 2014) 5. 
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5.1.2 Other Australian jurisdictions 

Victoria 
As part of its extensive review of suspended sentences, the Victorian Sentencing Advisory 
Council (VSAC) conducted a preliminary breach study in 2005 and a more thorough analysis 
in 2007 using better quality data that examined the rates of breach for suspended sentences in 
the higher courts and the Magistrates Court.191 This found that: 

• just over one in four (27.5%) of all suspended sentences imposed during 2000-01 and 
2001-02 were breached by the offender committing further offences during the 
operational period of the order;192 

• the breach rate for suspended sentences imposed in the Magistrates Court (29.1%) was 
substantially higher than for sentences imposed by the higher courts (8.6%);193 

• the breach rate for PSSs was higher than the breach rate for FSSs for both the 
Magistrates Court (31.8% vs 28.7%) and higher courts (10% vs 8.2%);194 

• offenders under 25 had a much higher rate than those aged over 25 in both the 
Magistrates Court (34.3% vs 26.9%) and higher courts (13.5% vs 6.7%);195 

• in the Magistrates Court, the highest breach rate was for the offence of carrying a 
controlled weapon (52.1% of offenders in breach), followed by aggravated burglary 
(45.6%) and possess proceeds of crime (43.2%);196  

• in the higher courts, the highest breach rate was for the offence of armed robbery 
(21.5%), followed by aggravated burglary (16.2%) and traffic in a drug of dependence 
(12.5%);197 

• none of the offenders who received a suspended sentence for indecent assault or sexual 
penetration of a child aged between 10 and 16 breached their suspended sentence;198 

• nearly two-thirds (62.8%) of breached suspended sentences imposed in 2000-01 and 
2001-02 were restored on breach with the offender ordered to serve the sentence in 
prison – this represented 17.3% of all suspended sentences imposed;199 and 

• there was a higher percentage of PSSs restored on breach than FSSs.200 

This research was summarised in the second part of the VSAC’s Final Report in 2008, where 
it observed that if it could be assumed that courts imposed a suspended sentence only in 
circumstances in which an immediate term of imprisonment would otherwise be ordered, 
which it acknowledged was highly unlikely, ‘the result is that of the 12,089 people who 
received a suspended sentence over this two-year period, 8,762 people were successfully 
diverted from prison’.201 

191 Sentencing Advisory Council, above n 92, [2.81]. 
192 Turner, above n 57, 1. 
193 Ibid. 
194 Ibid 9. 
195 Ibid 10. 
196 Ibid 11. 
197 Ibid 12. 
198 Ibid. 
199 Ibid 1. 
200 Ibid. 
201 Sentencing Advisory Council, above n 92, [2.85]. 
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New South Wales 
In New South Wales, breach rates have been examined by the Judicial Commission of New 
South Wales (2005), the Sentencing Council, NSW (2011) and the New South Wales Law 
Reform Commission (NSWLRC)(2013). The Judicial Commission study examined the 
successful completion rates for supervised suspended orders in 2003 and 2004 for both the 
Local Court and higher courts, and found that 84% were successfully completed.202 This study 
did not provide information on the activation rate of the 16% of suspended sentences that 
were breached. The later 2011 study conducted by the New South Wales Sentencing Council 
examined the breach rates of suspended sentences imposed in the Local Courts in 2008 (but 
not higher courts). This study found that: 

• of the 3,020 offenders given a supervised suspended sentence, 73.3% did not commit 
an offence during the operational period; 

• of the 2,757 offenders given a suspended sentence without supervision, 77.9% did not 
commit an offence during the operational period; and 

• overall, 75.5% of offenders did not commit an offence during the operational period.203 

The NSWLRC attributed the differences in the breach rates to the ‘higher risk characteristics 
of offenders subject to a supervision condition and the higher likelihood of breaches being 
detected when the sentence is supervised’.204 

The Sentencing Council also analysed the penalty imposed for offenders for whom the 
principal offence was breach of a suspended sentence and found that: 

• during the period 2000-10, between 69% and 79% of offenders dealt with in the Local 
Court for  breach of a suspended sentence were imprisoned; and 

• less than 1% each year received a further suspended sentence following a breach of a 
suspended sentence.205 

The NSWLRC obtained data in relation to the rate of imprisonment for breach in 2012. This 
indicated that of the 824 offenders dealt with for breach of a suspended sentence, 59% were 
imprisoned, 21% were required to serve the order by way of home detention or intensive 
correction order and 16% of offenders remained subject to the suspended sentence as the 
court declined to revoke the bond.206  

5.2 Recidivism rates 

5.2.1 Tasmania 

As part of the research for this paper, the Sentencing Advisory Council has also undertaken a 
study that considers reconviction patterns for FSSs imposed in the Supreme Court in 2011 
(n=142). The methodology employed for this analysis is generally consistent with that 
employed for the breach analysis, but reconvictions were determined on the basis of whether 
the offender was convicted of any further offences (imprisonable and non-imprisonable) 

202 Ivan Potas, Simon Eyland and Jennifer Munro, ‘Successful Completion Rates for Supervised Sentencing 
Options’ (Sentencing Trends and Issues No 33, Judicial Commission of New South Wales, 2005) 7.  

203 Sentencing Council, NSW, above n 176, [3.17]. 
204  NSWLRC, above n 24, [10.17].  
205  Sentencing Council, NSW, above n 176, [3.21]. 
206  Ibid [3.22]. 
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within two years from the date of sentence.207 The present analysis is restricted to offences 
committed after the date the suspended sentence was imposed.208 

Of the 142 offenders followed up, 48 (34%) were reconvicted of one or more further offences 
within two years, while 94 (66%) were not. The lower reconviction rate in the present study 
(34% vs 42% in Bartels’ earlier 2002-04 study) is somewhat surprising. It is acknowledged, 
however, that offenders subject to other forms of sentencing outcome were not followed up 
and it therefore cannot be determined whether reconviction rates have improved more 
generally. The present findings may suggest, however, that the 2011 reforms have had an 
impact in terms of the types of cases in which suspended sentences are imposed, or that 
offenders now take the threat more seriously, given the presumption of activation on breach.  

The reoffending rate was identical to the breach rate discussed earlier. However, it should be 
noted that a breach is only committed by an imprisonable offence committed within the 
operational period. In five cases, offenders committed a non-imprisonable offence within two 
years. These instances of offending did not amount to a breach of their sentence, but are 
counted in the reconviction data here. In another case, an offender breached the sentence late 
in the three-year operational period, and was therefore not included in the present analysis. 
The breach analysis did not capture offending that occurred after the sentence had been 
activated in full, whereas the reconviction analysis does. Although reoffending is highly 
unlikely whilst an offender is incarcerated, in one instance an offender was reconvicted after 
serving the activated sentence. However, this only has an impact in the present analysis in 
respect of the frequency of offending.  

Reconviction patterns by key sentencing variables 

Index offence type  

As set out in Table 5-3, offenders sentenced for drug offences accounted for nearly half 
(46%) of the offenders sentenced in 2011. The next most common category of offences was 
violence (15%), followed by property offences (12%). 

The data in Table 5-3 indicate that offenders who were sentenced for robbery were most 
likely to be reconvicted (71%). The majority of offenders who had their sentence imposed for 
violent offences or ‘other’ offences were also reconvicted within two years (55% and 53% 
respectively). Only one of the 17 offenders who had a FSS imposed for property offences was 
reconvicted (2%). 

  

207  This means that the dates varied for each individual, depending on whether they were sentenced in period from 
1 January to 31 December 2011. 

208  This avoids the common problem of counting pseudo-reconvictions (ie, offences committed before the 
offender received the FSS, but for which s/he was only sentenced after receiving the sentence), see Bartels, 
above n 7, 91-93 for discussion and generally for discussion of the methodology that informed the present 
analysis. The data only measure reconvictions where the matter was finalised within the two-year period. 
There were also six offenders who committed offences within two years but were not convicted of those 
offences until after this period. The findings may therefore underrepresent the recidivism rate, as this is 
somewhat dependent on the timeliness with which matters are prosecuted. 
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Table 5-3: Offenders reconvicted, by index offence type209 
 2011 offenders (n=142) Reconvicted offenders (n=48) 
Index offence 
type Number of 

offenders 
Proportion of 

offenders 
Number of 
offenders 

Proportion 
reconvicted 

Proportion of 
reconvicted 
offenders 

Violence 22 15% 12 55% 25% 
Sex 16 11% 2 13% 4% 
Robbery 7 5% 5 71% 10% 
Property 17 12% 1 6% 2% 
Drugs 65 46% 20 31% 42% 
Other 15 11% 8 53% 17% 

Index offence seriousness 

The seriousness of the index offence was classified by reference to the ANZSOC NOI 
classification.210 The Council found that the overwhelming majority of offenders followed up 
in the present study (87%) received their FSS for a serious offence. It is to be anticipated that 
FSSs imposed by the Supreme Court are likely to be for serious offences (given that the 
Supreme Court deals with more serious offences generally).  

Serious offenders accounted for 96% of all reconvicted offenders. However, only 37% of 
offenders who received a FSS for a serious offence were reconvicted. By contrast, the 
reconviction rates for offenders whose index offence was moderate or minor was 6% and 
100% respectively. There is probably an insufficient spread of data to draw many conclusions 
from this, given that our sample only included one offender sentenced for a minor offence. 
The finding in relation to the moderate offence cohort, however, is intriguing, given that such 
offenders represented 13% of offenders followed-up (n=18) and yet only one of these 
offenders was reconvicted, giving a reconviction rate of only 6%.  

Sentence length 

The average and median term of imprisonment that was suspended was six months. Table 5-4 
sets out reconviction rates by sentence length. The group at highest risk of being reconvicted 
were those offenders subject to shorter terms of imprisonment, with 83% of offenders whose 
suspended sentences was up to three months long being reconvicted, compared with 47% of 
offenders in receipt of a sentence of between three and six months The reconviction rates for 
sentences of 6-9 and 9-12 months were very similar (17% and 20%) respectively, but no 
offenders whose sentences exceeded 12 months (n=9) were subsequently reconvicted. This 
indicates that the length of the sentence may be relevant to its ability to deter offenders from 
future criminal conduct. This finding is consistent with other recent research in respect of 
good behaviour bonds.211 

However, the lack of reconvictions for offenders subject to sentences greater than 12 months 
may be explained by factors other than deterrence. Firstly, the small number of offenders 
subject to these longer sentences may mean the data on this particular point may be less 
reliable. Secondly, it is clearly more unusual for a judge to wholly suspend a longer term of 
imprisonment and it is likely that suspension is justified in these circumstances due to 
exceptional mitigatory factors that might, in turn, make the offender less likely to be 
reconvicted of further offences. 

209 ‘Violence’ offences refer to offences in the ABS’ ANZSOC Divisions 1 (Homicide), 2 (Acts intended to cause 
injury, such as assault) and 4 (Dangerous/negligent acts, such as causing grievous bodily harm by dangerous 
driving);‘Sex offences’ relates to ANZSOC Division 3;‘Property’ offences relate to ANZSOC Divisions 7, 8 
and 9 (generally burglary, theft and fraud respectively); ‘Drug offences’ relates to ANZSOC Division 10; and 
‘Other’ offences capture ANZSOC Divisions 11-16 (including property damage, weapons offences and justice 
offences). 

210  Ibid 85. 
211  Poynton and Weatherburn, above n 166; Poynton, Weatherburn and Bartels, above n 166. 
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Table 5-4: Offenders reconvicted, by sentence length 
 2011 offenders (n=142) Reconvicted offenders (n=48) 
 Number of 

offenders 
Proportion of 

offenders 
Number of 
offenders 

Proportion 
reconvicted 

Proportion of 
reconvicted 
offenders 

0–3 months 12 8% 10 83% 21% 
>3–6 months 57 40% 27 47% 56% 
>6–9 months 41 29% 7 17% 15% 
>9–12 months 20 14% 4 20% 8% 
>12–18 months 10 7% 0 0% 0% 
>18–24 months 1 1% 0 0% 0% 
24 months + 1 1% 0 0% 0% 

Combination orders 

Offenders subject to additional orders were more likely to be reconvicted, with 57% of those 
subject to probation and 48% of those subject to community service reconvicted, compared 
with only 26% of those who received a suspended sentence without any further orders 
imposed.212 This suggests that combination orders, far from providing additional ‘punitive 
bite’, are less effective than suspended sentences simpliciter in deterring offenders from 
future offending. However, the higher reconviction rate associated with combination orders 
may have a number of explanations. As the study did not use matched samples, it may be a 
function of offender characteristics rather than the sanction type. It is also possible that the 
individual circumstances of a case that justify the imposition of an additional order may also 
be factors that increase the likelihood of reconviction. For example, it may be that a court 
may be more likely to impose a combined suspended sentence and probation order on at-risk 
offenders, who are by nature more likely to re-offend.213  

Prior criminal record 

The COPS were examined to determine the nature of the offender’s criminal record. Where 
the offender had no prior record, this was recorded as ‘nil record’. In the remaining cases, 
some inference was made about whether the offender’s prior record was minor or significant, 
on the basis of the number and seriousness of the prior offences, how recent the convictions 
were, whether the sentencing judge described them as ‘minor’ or ‘significant’ and what prior 
sanctions had been imposed on the offender, including whether they had served a term of 
imprisonment. It is acknowledged that this method is imperfect and that there may be 
variation if another individual categorised the prior records.214 

It is to be anticipated that those with no prior record represented the greatest proportion of 
offenders subject to a FSS. Indeed, an earlier analysis by Bartels found that judicial officers in 
Tasmania frequently imposed suspended sentences on first-time offenders, including in 
circumstances where this may not have been warranted.215 The complete suspension of a term 
of imprisonment is justified by certain mitigatory factors and it would be more difficult to 
justify suspension where the offender had a lengthy record.  

In the present analysis, first offenders (ie, those with nil prior record) accounted for 59% of 
offenders in receipt of a FSS, while those with a minor record represented 25%. Offenders 
with a significant record still accounted for nearly one in seven (15%) of offenders who 
received such an outcome in the Supreme Court in 2011.216  

212  See Appendix F Table F-1. 
213  Bartels, above n 6, 269. 
214  For discussion of this methodology, including its limitations, see Bartels, ibid 79.  
215  See Bartels, above n 10; Bartels, above n 42. 
216  See Appendix F Table F-2. 
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Not surprisingly, the offenders most likely to be reconvicted were those with a significant 
criminal record. As set out in Appendix F Table F-2, although these offenders only comprised 
15% of offenders followed up, they accounted for 21% of reconvicted offenders. Overall, 
45% of this cohort was reconvicted, compared with only 27% of first offenders, and 42% of 
those with a minor prior record. This may mean that this group simply has a greater tendency 
to commit further offences.  

Alternatively, this offender group may also be well known to law enforcement agencies and 
therefore be more likely to come into contact with police, and to be subject to investigation 
and further prosecution. In any event, the fact that just over half of these offenders (55%) 
were not reconvicted suggests that even offenders with a serious prior record may respond 
positively to the deterrent effect of a suspended sentence.  

It is worth noting the similarity in reconviction rates for offenders with a serious record (45%) 
and minor criminal record (42%). This indicates that offenders with any criminal record are 
most likely to be reconvicted, regardless of the extent of that record. Furthermore, the fact 
that suspended sentences only deter offenders with minor criminal records marginally more 
than seasoned offenders may indicate that the sentencing order is not particularly effective on 
this cohort.  

Age 

The offender’s age at the time of sentencing was obtained from the COPS and offenders’ 
criminal records in cases where the TLRI database only provided the age at the commission 
of the offence. The largest cohort of offenders was in the age range of 18 to 24 years (33% of 
offenders), followed by offenders aged 25-34 (25%). One offender was 16 at the age of 
sentencing, but sentenced as an adult.217 

Offenders aged 18-24 also had the highest reconviction rate (discounting the sole offender 
under 18 who was reconvicted), with 55% reconvicted, and they represented the greatest 
proportion of reconvicted offenders, accounting for 54% of all such offenders. The next age 
group, those aged 25-34 at the time of sentence, had a reconviction rate of 31% and 
represented 23% of reconvicted offenders, while 28% of offenders aged 35-44 were 
reconvicted, accounting for 17% of reconvicted offenders. Offenders aged 45-54 and 55 and 
over had reconviction rates of 5% and 10% respectively, and each represented 2% of 
reconvicted offenders (as did the offender aged under 18).   

Gender 

Male offenders accounted for the majority of offenders subject to FSSs (82%) and the 
majority of reconvicted offenders (81%). Female offenders comprised only 18% of the 
original cohort, and 20% of reconvicted offenders.218 

Female offenders were slightly more at risk of being reconvicted, at 36%, compared with 
33% for male offenders. However, this finding should be interpreted with some caution, given 
the relatively small numbers of female offenders involved (n=25).  

Nature of further offending 
The following section focuses on the 48 offenders who were reconvicted within the two-year 
follow-up period. 

Seriousness and type of new offences 

The data were categorised by reference to the most serious offence for which an offender was 
reconvicted. These findings indicate that 44% of the 48 reconvicted offenders in our study 

217  See Appendix F Table F-4. 
218  See Appendix F Table F-3. 
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only committed minor offences and 27% were reconvicted in respect of moderate offences, 
while serious offences accounted for 29%.219 This is particularly significant, as 46 of the 48 
reconvicted offenders were originally sentenced for serious offences. These findings indicate 
that in the two-year period following the imposition of a FSS, less than a third of offenders 
continue to offend at the same degree of seriousness and that, generally, offenders are 
subsequently convicted of less serious crimes.  

The findings indicate that offenders are predominantly reconvicted of ‘other’ offences (in 
50% of cases), which were only minor or moderate in nature. This category includes offences 
such as property damage, offences against good order (resisting a police officer) and 
regulatory vehicle offences. Eight offenders (17%) were reconvicted in respect of property 
offences, with a further eight (17%) committing offences involving violence. Only 2% of 
reconvicted offenders were reconvicted for a sexual offence, although it is acknowledged that 
this is an offence type with comparatively longer delays in coming to finalisation. 

The majority of offenders (75%) were reconvicted of different types of offences than the 
offence for which they had received their suspended sentence.220  

Frequency of offending 

The Council’s analysis indicates that just under a quarter (23%) of further offences committed 
by the 48 offenders who reoffended within the two-year follow-up period only committed a 
single further offence. However, the most common outcome was that offenders committed 
between three and five further offences (27% of reconvicted offenders). Furthermore, nearly 
one in seven reconvicted offenders (14%) were reconvicted in respect of more than 10 
additional offences.221  

5.2.2 Other Australian jurisdictions 

New South Wales 
In New South Wales, research has compared the recidivism rates of suspended sentences with 
the rates of reoffending for matched offenders given supervised bonds,222 imprisonment,223 
community service orders 224  and intensive corrections orders. 225  There has also been 
consideration of the relationship between the length of the order and the risk of reoffending.226 

In 2008, the first Australian published study examined recidivism rates following the 
imposition of a suspended sentence or a supervised bond.227 In this study, Weatherburn and 
Bartels followed offenders in New South Wales for a minimum of five years or until the date 
of their first reconviction and used propensity score matching to compare the effect of 
suspended sentences and supervised bonds on recidivism and found no difference in 
reconviction rates.228 

219  See Appendix F Table F-5. 
220  See Appendix F Table F-6. 
221  See Appendix F Table F-7. 
222  Don Weatherburn and Lorana Bartels, ‘The Recidivism of Offenders Given Suspended Sentences in New 

South Wales, Australia’ (2008) 48 British Journal of Criminology 667. 
223  Rohan Lulham, Don Weatherburn and Lorana Bartels, ‘The Recidivism of Offenders Given Suspended 

Sentences: A Comparison with Full-time Imprisonment’ (Crime and Justice Bulletin 136, 2009). 
224  Lucy Snowball and Lorana Bartels, ‘Community Service Orders and Bonds: A Comparison of Reoffending’ 

(Crime and Justice Bulletin 171, 2013). 
225  Clare Ringland and Don Weatherburn, ‘The Impact of Intensive Correction Orders on Re-offending’ (Crime 

and Justice Bulletin 176, 2013). 
226  Poynton and Weatherburn, above n 166. 
227  Weatherburn and Bartels, above n 222. 
228  Ibid. 
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In 2009, the New South Wales Bureau of Crime Statistics and Research compared full-time 
imprisonment with suspended sentences. This study found that: 

no evidence to support the contention that offenders given imprisonment are less 
likely to re-offend that those given a suspended sentence. Indeed, on the face of it, 
the findings in relation to offenders who have previously been in prison are 
inconsistent with the deterrent hypothesis. After the prison and suspended 
sentence samples in this group were matched on key sentencing variables, there 
was a significant tendency for the prison group to re-offend more quickly on 
release than the suspended sentence group.229 

Subsequent research has examined the effect of the order length on reoffending for offenders 
placed on good behaviour bonds and suspended sentences. This found that offenders placed 
on long (24 month plus) bonds or long (12 month plus) suspended sentences were less likely 
to reoffend than offenders placed on short bonds or suspended sentences.230 

After reviewing this research, the NSWLRC expressed the view that [t]here is mixed 
evidence concerning the impact of suspended sentences on reoffending. What evidence there 
is does not suggest the effect is strong’. 231  But neither does the research support the 
contention that suspended sentences are a less effective deterrent than other sentencing 
disposition. More optimistically, Bartels expressed the view (relying on Tasmanian research) 
that ‘[i]t follows from the research findings that suspended sentences appear to perform better 
than actual custodial sentences and may therefore perform an effective specific deterrent 
function’.232 

Research attempting to compare the reoffending behaviour of offenders receiving a 
community service order and offenders receiving a suspended sentence was not successful 
because it was not possible to match the two groups of offenders.233 

In relation to comparisons between the recidivism rates for intensive correction orders and 
supervised suspended orders, the New South Wales Bureau of Crime Statistics and Research 
indicated that although the results appeared to suggest that intensive correction orders were 
more effective than suspended sentences, there was an important caveat. This was that the 
difference between the two groups ‘ceased to be statistically significant’ when matched on 
LSI-R as well as demographic and offending variables.234 The LSI-R refers to the ‘Level of 
Service Inventory – Revised’, which is the assessment tool used by Corrective Service New 
South Wales to assess an offender’s level of risk for the purposes of determining the level of 
supervision. 235  It was concluded that the findings made ‘it impossible to draw firm 
conclusions about the relative effectiveness of ICOs, compared with … suspended sentences, 
in reducing re-offending’.236 

  

229  Lulham, Weatherburn and Bartels, above n 223, 10. 
230  Poynton and Weatherburn, above n 166, 5. 
231  NSWLRC, above n 24, [10.19]. 
232  Bartels, above n 33, 130. 
233  Snowball and Bartels, above n 224, 10. This research did find that reoffending rates for offenders given 

community service orders were lower than matched offenders receiving a good behaviour bond (whether 
supervised or unsupervised). 

234 Ringland and Weatherburn, above n 225, 12. 
235 Ibid 2. 
236  Ibid 12. 
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Victoria 
In 2013, the VSAC examined rates of reoffending for offenders sentenced in the Magistrates 
Court of Victoria and found ‘a small but significant effect of sentence type on the likelihood 
of reoffending’.237  This study examined the range of sentencing options (diversion, FSSs, 
low-end orders, fines, intensive correction orders, community-based orders and immediate 
custodial orders) and found that of the ‘sanctions that increase the likelihood of reoffending, 
the strongest effect is found for immediate custodial sentences’.238 FSSs were more effective 
than an immediate term of imprisonment in reducing the likelihood of reoffending: ‘[t]he 
likelihood of reoffending following imprisonment was 24.6% higher than for wholly 
suspended sentences’.239 The study also found that the FSS was more effective than a fine, 
with matched offenders who received a FSS 8.4% less likely to reoffend than those who 
received a fine.240 After reviewing the current literature on the effectiveness of suspended 
sentences in terms of reducing re-offending, Gelb has summarised the existing research as 
follows: 

it appears that suspended sentences have a small but statistically significant effect for 
at least some offenders, decreasing reoffending when compared with immediate 
terms of imprisonment or imprisonment and fines but perhaps with no difference in 
reoffending when compared with supervised bonds. One explanation for this effect 
may be that the suspended sentence avoids the negative consequences of 
imprisonment, allowing offenders to maintain family and community ties, continue 
any employment and avoid losing accommodation.241 

 

237  Sentencing Advisory Council, Victoria, Reoffending Following Sentencing in the Magistrates’ Court of 
Victoria, (2013) 30. 

238  Ibid. 
239  Ibid 25. 
240  Ibid 22. See also Karen Gelb, The Perfect Storm: The Impacts of Abolishing Suspended Sentences in Victoria 

(2013) 32. 
241  Gelb, above n 240, 33. 
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Appendix A  
Table A-1 Legislative provisions governing suspended sentences in Australia and comparable overseas jurisdictions 

Jdn Legislation Max term of 
imprisonment 

Operational 
period Restrictions on offences Can the ‘suspended sentence’ 

order be subject to conditions? 
Presumption of activation on 

breach 
Partial 

suspension 

NSW 

Crimes 
(Sentencing 
Procedure) Act 
1999 (NSW) ss 12, 
95, 95A, 98, 99 

2 years 
‘not exceeding the 
term of the 
sentence’ 

No restriction in the legislation 
limiting offences for which 
suspended sentence available. 
[supported by NSWLRC] 

Yes. The offender must enter into a 
good behaviour bond, which may 
contain ‘such other conditions as are 
specified in the order by which the 
bond is imposed’, other than 
conditions requiring the person to 
perform community service or make 
any payment (including fine or 
compensation).  
Conditions may include an order to 
participate in an intervention 
program. 

Yes – unless the breach was 
trivial or there were good reasons 
for the offender failing to comply 
with the bond. 

No 

Vic 

Sentencing 
Amendment 
(Abolition of 
Suspended 
Sentences and 
Other Matters) Act 
2013 (Vic) 

- - 

Suspended sentences have been 
abolished: in relation to higher 
courts for offences committed on 
or after 1 September 2013 and in 
all courts effective from 1 
September 2014. 

- - - 

Sentencing Act 
1991 (Vic) ss 27, 
29, 31242 

2 years 
(Magistrates 
Court); 3 years 
(Supreme Court 
and County Court) 

2 years 
(Magistrates 
Court); 3 years 
(Supreme Court 
and County Court) 

Suspended sentences cannot be 
imposed for ‘serious’ offences 
(offences causing death or 
serious injury, sexual penetration 
and armed robbery)243 and 
‘significant’ offences committed 
on or after 1 May 2011 (causing 
serious injury recklessly, arson 
offences, aggravated burglary 

No – only a general condition that 
the offender does not commit 
another offence punishable by 
imprisonment during the operational 
period of the order. 

Yes – unless it would be unjust in 
view of any exceptional 
circumstances that have arisen 
since the order suspending the 
sentence was made. 

Yes 

242  Applicable to offences committed before 1 September 2014, see Freiberg, above n 67, [12.85]. 
243 Inserted by Sentencing Amendment Act 2010 (Vic) s 12.  

 
 

                                                      



Jdn Legislation Max term of 
imprisonment 

Operational 
period Restrictions on offences Can the ‘suspended sentence’ 

order be subject to conditions? 
Presumption of activation on 

breach 
Partial 

suspension 
and serious drug trafficking 
offences).244 

SA 

Criminal Law 
(Sentencing) Act 
1988 (SA) ss 
20AAC, 37, 38, 
40, 42, 42A, 58 
 

None specified 
except for 
prescribed 
designated 
offences, which 
have a maximum 
term of 
imprisonment of 2 
years. 

3 years 

Not impose a suspended 
sentence if: 

• the defendant is being 
sentenced as an adult for 
a serious and organised 
crime offence of 
specified offence against 
police 

• the defendant is being 
sentenced as an adult for 
a designated offence and 
during the 5 years period 
immediately proceeding 
date on which the 
relevant offence was 
committed, a court has 
suspended a sentence of 
imprisonment or a period 
of detention for a 
designated offence 

unless exceptional circumstances 
exist.245 
Not impose for murder or 
treason or where the act 
expressly prohibits reduction in 
sentence. 
Not impose a suspended 

Yes. Suspension is conditional on 
the defendant entering into a bond, 
which may include conditions (set 
out in ss 38(2c) and 42(1)).  
Bond must be subject to the 
following conditions: 

• a condition prohibiting the 
defendant from possessing a 
firearm or ammunition; 

• a condition requiring the 
defendant to submit to such 
tests for gunshot residue as 
may be reasonably required 
by persons specified by the 
court.248 

Court can impose a home detention 
condition if because of defendant’s 
ill health, disability or frailty, it 
would be unduly harsh to serve time 
in prison. 

Yes – unless the breach was 
trivial or there were proper 
grounds upon which the failure 
should be excused.  

Yes 

244  Inserted by Sentencing Further Amendment Act 2011 (Vic) s 4. Note that in 2006, the first steps were taken to limit the use of suspended sentences in Victoria by limiting the availability of 
suspended sentences for serious offences to cases where there were ‘exceptional circumstances’: Sentencing (Suspended Sentence) Act 2006 (Vic) s 4. 

245 Inserted by Criminal Law (Sentencing)(Suspended Sentences) Amendment Act 2013 (SA). 
248 Inserted by Statutes Amendment (Serious Firearm Offences) Act 2012 (SA). 
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Jdn Legislation Max term of 
imprisonment 

Operational 
period Restrictions on offences Can the ‘suspended sentence’ 

order be subject to conditions? 
Presumption of activation on 

breach 
Partial 

suspension 
sentence on a serious firearm 
offender for a serious firearm 
offence unless personal 
circumstances are so exceptional 
as to outweigh the need for 
general and personal deterrence 
to be the paramount 
consideration in sentencing and 
it is appropriate in the 
circumstances to suspend the 
sentence.246 
Not impose a suspended 
sentence if defendant being 
sentenced to a period of 
imprisonment of 2 years or more 
for a prescribed designated 
offence. Prescribed designated 
offence are manslaughter and 
causing serious harm.247 

Qld249 

Penalties and 
Sentences Act 
1992 (Qld) ss 143 
– 151A 

5 years 

Not less than the 
term of 
imprisonment 
imposed; not more 
than five years 

No restriction in the legislation 
limiting offences for which 
suspended sentence available. 

No – only a general condition that 
the offender not commit another 
offence punishable by imprisonment 
during the operational period of the 
order. 
 

Yes – unless it would be unjust 
having regard to the whether the 
subsequent offence was trivial, 
the seriousness of the original 
offence and any special 
circumstances arising since the 
original sentence was imposed. 

Yes 

246 Inserted by Statutes Amendment (Serious Firearm Offences) Act 2012 (SA), as amended by the Criminal Law (Sentencing)(Character) Amendment Act 2014 (SA). 
247 Inserted by Criminal Law (Sentencing)(Suspended Sentences) Amendment Act 2014 (SA) s 5. 
249 Note also that Queensland has introduced a form of court ordered parole, which is similar to a partially suspended sentence of imprisonment. The court sets the date of which the offender is 

released and the offender is released on that date (without involvement of the parole board) to serve the remainder of the sentence under supervision in the community, see Penalties and 
Sentences Act 1992 (Qld), Pt 9, Div 3; Corrective Services Act 2006 (Qld), s 199; Sentencing Advisory Council, Victoria, above n 92, [8.18]-[8.37]. 
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Jdn Legislation Max term of 
imprisonment 

Operational 
period Restrictions on offences Can the ‘suspended sentence’ 

order be subject to conditions? 
Presumption of activation on 

breach 
Partial 

suspension 

WA 

Sentencing Act 
1995 (WA) ss 76 – 
80 (traditional 
suspended 
sentence) 

5 years 2 years 
No restriction in the legislation 
limiting offences for which 
suspended sentence available. 

No – only a general condition that 
the offender not commit another 
offence punishable by imprisonment 
during the operational period of the 
order 

Yes – if convicted of an 
imprisonable offence unless it 
would be unjust to do so in view 
of all the circumstances since the 
suspended sentence was imposed.  

No 

Sentencing Act 
1995 (WA) ss 81 – 
84R (conditional 
suspended 
imprisonment) 

5 years 2 years 

Can only be imposed by 
prescribed courts. These are the 
Supreme Court, District Court, 
Children’s Court and Perth Drug 
Court. 

Yes. Standard obligations are 
reporting to community corrections, 
notify CCO of change of address or 
employment, not leave Western 
Australia without permission, and 
comply with obligations under the 
Sentence Administration Act 2003 
(WA), s 76. The CSI must contain at 
least one primary requirement – (a) 
program requirement; (b) 
supervision requirement; or (c) 
curfew requirement. 

Yes – if convicted of an 
imprisonable offence unless it 
would be unjust to do so in view 
of all the circumstances since the 
suspended sentence was imposed. 
If breach CSI requirement, the 
court has a range of options 
including activation of sentence. 

No 

Tas 
Sentencing Act 
1997 (Tas), ss 7, 
24 – 27 

None specified No period 
specified 

No restriction in the legislation 
limiting offences for which 
suspended sentence available. 

Yes. A suspended sentence is 
subject to the condition that the 
offender does not commit another 
offence punishable by imprisonment 
during the period of the order. In 
addition, it may be subject to other 
conditions including community 
service, supervision by probation 
officer, under take a rehabilitation 
program or any other conduction as 
the court considers necessary or 
expedient. 

Yes – unless it is unjust to do so 
if found guilty of an imprisonable 
offence.  
The court may activate the 
sentence if the offender has 
breached, without reasonable 
excuse, a condition of suspended 
sentence other than by 
committing a new offence. 

Yes 

ACT 
Crimes 
(Sentencing) Act 
2005, ss 12, 13 

None specified No period 
specified 

No restriction in the legislation 
limiting offences for which 
suspended sentence available. 

Yes. A suspended sentence is 
subject to a good behaviour bond 
which may include a number of 
conditions including a security 
condition, a community service 
condition, a rehabilitation program 
condition, a probation condition, 

No Yes 
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Jdn Legislation Max term of 
imprisonment 

Operational 
period Restrictions on offences Can the ‘suspended sentence’ 

order be subject to conditions? 
Presumption of activation on 

breach 
Partial 

suspension 
and other conditions including 
medical treatment, drug and alcohol 
testing, attendance at educational or 
vocational programs 

NT 

Sentencing Act 
1995 (NT), ss 40–
43, 78B-78EA, 
78F 

5 years 

Not more than 5 
years from the 
date of the order 
(if fully 
suspended) or a 
specified date (if 
partly suspended) 

Restrictions for violent and 
sexual offences where 
mandatory sentencing provisions 
apply.  
For level 1 and 2 violence 
offences, the court can partially 
(but not fully) suspend.  
For level 3 – 5 violent offences, 
where there is a mandatory 
minimum term specified, the 
court cannot suspend the 
sentence for that period, unless 
exceptional circumstances exist. 
In the case of exceptional 
circumstances, the court can 
partially (but not fully) 
suspend.250 
For sexual offences, the court 
can only partially suspend the 
sentence. 

Yes. A suspended sentence may be 
made ‘subject to such conditions as 
the court thinks fit’. 

Yes – unless it is unjust to do so, 
taking into account all the 
circumstances since the 
suspended sentence was imposed. 

Yes 

Cth 
Crimes Act 1914 
(Cth), ss 20(1)(b), 
20A(5)(c) 

None specified Not more than 5 
years  

Not able to impose in relation to 
minimum non-parole offences 
mentioned in s 19AG (treachery, 
terrorism, treason or urging 
violence offences, and 
espionage) or offences that 
include one or more such 
minimum non parole offences. 
In relation to aggravated 
property offences, the court can 

Yes. The offender is released upon 
giving a security and agreeing to 
abide by prescribed conditions and 
any other conditions imposed by the 
court. 

No Yes 

250 Inserted by Statutory Amendment (Mandatory Minimum Sentence) Act 2013 (NT). 
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Jdn Legislation Max term of 
imprisonment 

Operational 
period Restrictions on offences Can the ‘suspended sentence’ 

order be subject to conditions? 
Presumption of activation on 

breach 
Partial 

suspension 
only fully suspend a term of 
imprisonment if the offender 
enters into a home detention 
order. 

NZ    Suspended sentences were 
abolished in 2002 

   

Can Criminal Code 
(Can), s 724 Less than 2 years Not exceed 2 

years. 

No minimum prison term for 
offence. 
Terrorism and criminal 
organisation offences prosecuted 
by indictment. Maximum term is 
10 years or more. 
All offences prosecuted by 
indictment for which the 
maximum term is either 14 years 
or life. 
Offences prosecuted by 
indictment for which the 
maximum term is 10 years that 
resulted in bodily harm, involved 
the import, export, trafficking or 
production of drugs or involved 
the use of the weapon.  
There are other offences that are 
expressly excluded. These are 
prison breach, criminal 
harassment, sexual assault, 
kidnapping, trafficking in 
persons-material benefit, 
abduction and a number of 
property offences (motor vehicle 
theft, theft over $5000, breaking 
and entering a place other than a 
dwelling house, being unlawfully 
in a dwelling house and arson for 
fraudulent purposes). 

Yes. Certain mandatory conditions 
such as being of good behaviour, 
reporting requirements and 
remaining without the jurisdiction 
unless permission is obtained. 
Optional conditions include drug 
and alcohol restrictions, restrictions 
on ownership or possession of 
weapon, provide care and support 
for dependants, community service, 
treatment program, submit to 
electronic surveillance, and curfew. 

No. However R v Proulx [2000] 1 
SCR 61 stated that there is a 
presumption that the offender will 
spend the remainder of the 
sentence in jail, [39]. 

No 
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Jdn Legislation Max term of 
imprisonment 

Operational 
period Restrictions on offences Can the ‘suspended sentence’ 

order be subject to conditions? 
Presumption of activation on 

breach 
Partial 

suspension 

UK 

Criminal Justice 
Act 2003 (UK), ss 
189 – 193, Sch 
12.251 

Between 14 days 
and 2 years  

Between 6 months 
and 2 years. 

No restriction in the legislation 
limiting offences for which 
suspended sentence available. 

Yes. The court can impose one or 
more of the following conditions: 
unpaid work requirement; 
rehabilitation activity requirement; 
program requirement; prohibited 
activity requirement; curfew 
requirement; exclusion requirement; 
residence requirement; mental 
health treatment requirement; drug 
rehabilitation requirement; 
rehabilitation activity requirement; 
alcohol treatment requirement; 
attendance centre requirement (only 
for those under 25); electronic 
monitoring; foreign travel 
requirement; alcohol abstinence and 
monitoring requirement (currently 
being piloted).252  

Yes – unless it is unjust to do so 
in all the circumstances. 

 

 

  

251  Amended by the Offender Rehabilitation Act 2014 (UK) that created a new ‘rehabilitation activity requirement’ and abolished the supervision and activity requirements and the Legal Aid, 
Sentencing and Punishment of Offenders Act 2012 (UK). 

252  See Mayor of London: Office for Policing and Crime, above n 95. 
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Appendix B - Methodology 

Sentencing Analysis – Supreme Court 
The methodology used in the Council’s sentencing analysis was informed by earlier analyses 
in NSW253 and Victoria254 and extensive consideration was given to how to count offenders, 
offences and sentences for the purposes of this inquiry. Where the offender is only sentenced 
for one offence, this does not pose a problem, but many offenders are sentenced for multiple 
offences committed at the same time.  
Table B-1: Number of offences committed by offenders,  Supreme Court, 2011-2014 

Number of offences 
committed 

Number of 
offenders 

Total number of 
offences 

Proportion of 
offenders 

Proportion of 
offences 

1 660 660 55.6% 16.3% 
2 226 452 19.1% 11.2% 
3 to 5 199 749 16.8% 18.5% 
6 to 10 50 376 4.2% 9.3% 
11 to 20 25 340 2.1% 8.4% 
21-40 14 372 1.2% 9.2% 
41+ 12 1090 1.0% 27.0% 
Total 1186 4039 100% 99.9% 

As set out in Table B-1, 55.6% of offenders sentenced in the Supreme Court in 2011-04 were 
sentenced for a single offence, while a further 19.1% were sentenced for two counts. More 
prolific offenders comprised only a small proportion of all offenders, with 12 offenders 
committing in excess of 40 offences. These offenders accounted for only 1% of offenders but 
27% of offences, with one offender sentenced for 318 offences.255  

In Tasmania, when offenders are sentenced for multiple counts, they commonly receive a 
single global or general sentence to cover all the relevant offending conduct.256 In DPP (Tas) 
v Farmer,257 Evans J stated that ‘[t]he imposition of a global sentence when dealing with 
multiple offences is the course that is ordinarily adopted in this State’. Earlier, the TLRI 
acknowledged that ‘the Tasmanian practice of imposing global or general sentences for 
multiple counts is unknown in many other jurisdictions’. 258  However, even jurisdictions 
which do not adopt global sentencing tend to adopt the principal or most serious offence 
(MSO) approach in their analysis of sentencing outcomes, as was done in research on 
suspended sentences in NSW259 and Victoria.260 This was also the approach taken by Bartels 
in her earlier analysis of suspended sentences in Tasmania.261  

253 See Georgia Brignell and Patrizia Poletti, ‘Suspended Sentences in New South Wales’ (Sentencing Trends and 
Issues No 29, Judicial Commission of New South Wales, 2003); Poletti  and Vignaendra, above n 81. 

254  Sentencing Advisory Council, Victoria, above n 92. 
255  See Appendix B Table B-1. All but one of these offenders were dealt with for fraud offences. For example, 

Offender 4173 who pleaded guilty to 17 counts of forgery, 17 counts of uttering and 38 counts of stealing 
committed in his capacity as treasurer of a sporting club. The most prolific offender, Offender 4818, was 
sentenced for 318 offences relating to 106 cheques that she forged in the course of her employment. In relation 
to each cheque, she pleaded guilty to a charge of inserting false information as data, a charge of forgery and a 
charge of dishonestly acquiring a financial advantage. The remaining offender (Offender 4788) was sentenced 
for 25 counts of arson, 10 counts of burglary, 7 counts of theft from a person, 9 counts of motor vehicle theft 
and 6 counts of property damage. 

256  See Sentencing Act 1997 (Tas) s 11; Warner, above n 9, [1.1.02].  
257  DPP (Tas) v Farmer [2005] TASSC 15 [22] (Evans J).  
258  TLRI, above n 14, [6.2.6]. 
259  See Brignell and Poletti, above n 253; Poletti and Vignaendra, above n 81. 
260  Sentencing Advisory Council, Victoria, above n 23. 
261  Bartels, above n 6. 
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This approach records only the MSO and the sentence attached to it, with all other offending 
subsumed within this count. The MSO is determined by the Australian Bureau of Statistics’ 
National Offence Index,262 which lists all offences in descending seriousness from ‘murder’ 
(ranked 1) to ‘other miscellaneous offences’ (151). Cultivating illicit drugs (19) is ranked as 
more serious than aggravated robbery (25), while common assault (28) is more serious than 
burglary (59). Clearly, this ranking may not accord with an individual judicial officer’s 
assessment of what is the most serious offence before him or her. 

In addition, this approach results in significantly underreporting the volume and seriousness 
of offending before the courts, as the following examples demonstrate: 

• Offender 4638 was sentenced for 55 counts of forgery, 52 of uttering, and 60 of 
stealing in relation to the theft of nearly $150,000 from an organisation of which she 
was the secretary. 

• Offender 4778 was sentenced for one count of murder, two counts of theft from a 
person, one count of theft of a motor vehicle and one count of possess illicit drugs. 

Adopting the MSO approach, these offenders would be recorded as having been sentenced for 
one count of forgery and one count of murder respectively. Clearly, this fails to take into 
account the criminality of their conduct and obscures much of the workload of the courts in 
dealing with the magnitude of offending before them.  
Table B-2: Sentences by MSO and all offences 

 Outcome for MSO Outcome for all offences 
 Number 

Prison 441 2051 
PSS 195 711 
FSS 428 1052 
NCO 122 225 
Total 1186 4039 

 Percentage 
Prison 37.2% 50.1% 
PSS 16.4% 17.6% 
FSS 36.1% 26.0% 
NCO 10.4% 5.6% 
Total 100.1% 100.1% 

In 2011-14, there were 1186 sentences imposed in respect of 4039 offences committed by 
1186 offenders. Recording only the MSO captures 29.3% of the sentences imposed for all 
offences (ie, 1186 out of 4039), but only 21.5% of offences resulting in prison sentences and 
27.4% of offences resulting in a PSS. By contrast, it captures 40.7% of offences which 
resulted in a FSS and 54.7% of offences resulting in a non-custodial order (NCO).  

As set out in Table B-2, this approach gives a misleading perspective on how individual 
offences are resolved (as opposed to how individual offenders are sentenced). For example, 
although 428 FSSs were imposed, with 36.1% of offenders receiving such an outcome, a 
FSSs was imposed in respect of 1052 offences, or only 26% of all finalised offences. By 
contrast, 50.1% of offences resulted in a prison sentence, although only 37.2% of offenders 
received such an outcome (see Table B-2: Sentences by MSO and all offences). The 
alternative would therefore be to count all finalised offences. However, this would suggest 
that multiple sentences are imposed on an individual offender for multiple counts. Even if this 
were the case in other jurisdictions, it would not reflect the sentencing practices in Tasmania 
described above. In the case of Offender 4638, this would result in 167 prison sentences being 
recorded, which is plainly incorrect, and would significantly overstate the impact of the 
sentences imposed on the correctional system.  

262  ABS, above n 121. 
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The analysis therefore seeks to ameliorate some of the limitations discussed above by using 
both the MSO approach (described as ‘offenders sentenced’, n=1186) and the all offences 
approach (described as ‘all offences’, n=4039), as appropriate. Generally speaking, the 
discussion will refer to offenders sentenced in the context of the overall number of sentences 
imposed and offenders’ demographics (age and gender). However, the discussion about 
offences for which suspended sentences were most commonly imposed or for which an 
offender was most likely to receive such a sentence refer to all offences.  

Some further methodological points should be noted: 

• Commonwealth offences are excluded, as the sentencing options available for such 
offences (including the sentence most analogous to a suspended sentence, a 
recognisance release order) will not be affected by the decision to abolish suspended 
sentences as a sentencing option under the Sentencing Act 1997 (Tas).263 Where an 
offender only committed Commonwealth offences, their entire record was excluded, 
but if they also committed state offences, only the counts relating to Commonwealth 
offences were excluded; 

• the analysis includes 52 offences committed by 16 offenders aged under 18 who were 
sentenced as adults under the Sentencing Act 1997 (Tas), but excludes offences for 
which juveniles were sentenced under the Youth Justice Act 1997 (Tas);264 

• the analysis includes instances where the offender was sentenced for a breach of some 
prior court order (including breach of a suspended sentence (n=23)). However, it 
excludes one case where an offender sought a redetermination of a life sentence.265  

• the data were manually recoded for offence type to make them consistent with the 
ANZSOC coding system and the Magistrates Court data; and  

• due to the small proportion of non-custodial orders (NCOs) imposed, all such orders 
were reported together, although some further details on the nature of NCOs imposed 
are discussed. 

  

263 This adopts the approach taken in Poletti and Vignaendra, above n 81. 
264  There were 37 juveniles sentenced under the Youth Justice Act for 60 offences, as follows: youth detention 

order (n=14), partly suspended youth detention order (n=28), fully suspended youth detention order (n=14), 
non-custodial order (n=4). 

265  It should be noted that Bartels’ earlier analysis excluded both life redeterminations and breaches of orders: 
above n 6, 159. 

72 
  

                                                      



Sentencing Analysis – Magistrates Court 

Unfortunately, due to the differences in the way the Supreme Court and Magistrates Court 
data were recorded, it was not possible to determine how many offences each offender 
committed, as set out in Table B-1 in relation to the Supreme Court above.  
Table B-3: Sentences by single, principal and non-principal offence 

 Single offence Principal offence Non-principal 
offence Total offences 

Prison  550 1039 7744 9333 
PSS  143 606 5872 6621 
FSS  1711 2641 13911 18263 
CSO 895 1493 6761 9149 
Probation  200 517 2431 3148 
Fine  22409 7799 16162 46370 
Other monetary order  1821 386 895 3102 
GBB  3795 2137 4648 10580 
Licence disqualification  618 309 1000 1927 
Nominal penalty  5359 148 195 5702 
Total  37501 17075 59619 114195 
Prison 5.9% 11.1% 83.0% 100.0% 
PSS 2.2% 9.2% 88.7% 100.1% 
FSS 9.4% 14.5% 76.2% 100.1% 
CSO 9.8% 16.3% 73.9% 100.0% 
Probation  6.4% 16.4% 77.2% 100.0% 
Fine 48.3% 16.8% 34.9% 100.0% 
Other monetary order 58.7% 12.4% 28.9% 100.0% 
GBB 35.9% 20.2% 43.9% 100.0% 
Licence disqualification 32.1% 16.0% 51.9% 100.0% 
Nominal penalty 94.0% 2.6% 3.4% 100.0% 
Average 32.8% 15.0% 52.2% 100.0% 

As set out in Table B-4, in 2011-14, there were 114195 offences for which sentences were 
imposed in respect of 54576 offenders (ie, those who committed a single offence and the 
principal offence for those who committed multiple offences). Overall, 32.8% of offences 
(n=37501) were a single offence, 15.0% (n=17075) were the principal offence out of multiple 
offences, and the remaining 52.2% (n=59619) related to one of multiple offences that was not 
the principal offence, with global sentences imposed in respect of these 76694 multiple 
offences. Reporting on only the principal and single offences therefore captures less than half 
of all offences for which sentences were imposed (47.8%). More significantly, however, it 
underreports offences for which prison was imposed, as 83.0% of such offences related to a 
non-principal offence. In addition, 88.7% of offences attracting PSSs related to a non-
principal offence, as did 76.2% of offences resulting in FSSs. Conversely, only reporting on 
the MSO (ie, single or principal offence) over-reports the most common penalty overall, 
fines, only 34.9% of which were imposed for a non-principal offence. 
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Table B-4: Sentences by MSO and all offences 
 Outcome for MSO Outcome for all offences 

 Number 
Prison 1589 9333 
PSS 749 6621 
FSS 4352 18263 
CSO 2388 9149 
Probation  717 3148 
Fine 30208 46370 
Other monetary order 2207 3102 
GBB 5932 10580 
Licence disqualification 927 1927 
Nominal penalty 5507 5702 
Total 54576 114195 

 
Figure B-1: Sentences by MSO and all offences 

 
Table B-4 and Figure B-1 present sentencing outcomes by MSO (ie, offender) and for all 
offences. As can been seen, 2.9% of offenders received a prison sentence, but 8.2% of 
offences resulted in such an outcome. Whereas 1.4% of offenders received PSSs, 5.8% of 
offences attracted such a sentence. FSSs were imposed on 8% of offenders and in respect of 
16% of all offences, while the figures for CSOs were 4.4% and 8% respectively. Whereas 
only 1.3% of offenders received a probation order, this was the outcome in respect of 2.8% of 
offences. Conversely, 55.4% of offenders received a fine, but this outcome only related to 
40.6% of offences finalised. In addition, 4% of offenders received some other monetary order 
in relation to 2.7% of offences. 

Acknowledging the limitations of both approaches set out above, the following analysis 
adopts the approach taken in relation to the Supreme Court, ie presents information in relation 
to all offences (n=114195) when discussing the types of offences for which PSSs and FSSs 
are imposed, and in relation to offenders (n=54576) when discussing offender characteristics 
and sentence length. 
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Breach analysis 
The methodological design of the breach analysis is based on the methods employed by 
Bartels in her breach analysis of fully and partly suspended sentences imposed in the Supreme 
Court between 1 July 2002 and 30 June 2004. 266 This research was ‘the first Australian 
research to examine all breaches of suspended sentences, not only those cases where the 
offender is brought back to court’,267 and formed the basis for the TLRI recommendations and 
subsequent reforms to the Act discussed above. Adopting a similar approach provides 
continuity between the studies to accurately assess the impact of the 2011 reforms.  

As discussed by Bartels, this approach also avoids the pitfalls inherent in earlier breach 
analyses. 268 Specifically, previous breach studies concentrated on actioned breaches, only 
measuring the rate at which breached sentences were activated or subject to breach 
proceedings, rather than the rate at which sentences were breached by the offender 
committing an imprisonable offence or other condition of the suspended sentence. 269  For 
example, in its 2005 research, the VSAC described outcomes for all breached cases. This 
suggests that the reported rate of breach in that study in fact only related to cases in which 
breach proceedings were instituted.270 Similarly, in Tait’s271 study, there was no distinction 
between cases in which an offender had breached their sentence by committing an 
imprisonable offence and those where a breach was actioned. By conflating these separate 
stages, Tait under-represented the rate of breach. 

To rectify this weakness, Bartels considered whether offenders had committed an 
imprisonable offence during the operational period and then compared this figure with the 
number of breach proceedings that were instituted.272 The present analysis uses the same 
measure for breach and breach action. 

Sample selection 

The dataset of offenders subject to FSSs was obtained from the TLRI Sentencing Database, 
which collates COPS from the Supreme Court. The sample population comprised offenders 
who received a FSS in the Supreme Court during 2011 and had operational periods that 
expired by 25 September 2014 (n=128).273 The incidence of breach and breach processes was 
determined by examining the criminal records of offenders through Tasmanian Police, 
Supreme and Magistrates Court databases. 274  The initiation of breach proceedings was 
represented in a variety of ways in these records. Offenders’ criminal records clearly 
referenced breach action when denoted by ‘breach of suspended sentence’ and accompanied 
by the method, such as ‘oral application’, ‘application’, or ‘charge’ (which indicated stand-
alone proceedings). However, an inference had to be made when offenders’ records only 
indicated re-sentencing for an earlier offence. Such instances were classified as a breach 
proceeding where the date of the commission of the offence corresponded with the date for 

266  Bartels, above n 6. 
267  Ibid 169, 220. 
268  Ibid 222, 224. 
269  Ibid 224. 
270  Sentencing Advisory Council, Victoria, above n 23, reported that 36% of suspended sentences imposed by the 

higher courts were breached. It further reported that of this number, 76% of offenders had their sentence 
reactivated and that the presumption in favour of activated was rebutted in the remaining 24%, ie, amounting 
to 100% of ‘breached’ cases.  

271  David Tait, ‘The Invisible Sanction: Suspended Sentences in Victoria 1985-1991’ (1995) 28 Australian and 
New Zealand Journal of Criminology 143, 154. 

272  Bartels, above n 6, 224. 
273  The Supreme Court imposed 143 FSSs this year, but one offender was subject to two FSSs. For this offender, 

only the first sentence was used, so the total number of offenders was 142. The 14 offenders whose operational 
periods had not expired by 25 September 2014 were excluded from this analysis.  

274  Access to the offenders’ criminal records was facilitated by the Department of Police and Emergency 
Management.  
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the original offence for which the suspended sentence was imposed. Sentencing outcomes 
were also analysed by reference to the offenders’ criminal records, supplemented by reference 
to judgments and COPS, where available.  

It was necessary to restrict the analysis to suspended sentences imposed in the Supreme Court 
due to difficulty obtaining accurate information on sentencing in the Magistrates Court. 
However, this approach still provided a meaningful sample size and was consistent with 
Bartels’ method. 275  For reasons of time constraints and simplicity, only FSSs were 
considered. However, it is unlikely that the outcomes for PSSs would have been very 
different: as set out above, Bartels found that 40% of offenders on PSSs breached their 
sentence, compared with 41% of offenders on a FSSs. Furthermore, her reconviction 
analysis 276  found that 44% of offenders on a PSS were reconvicted within two years, 
compared with 42% of offenders on a FSS. By contrast, reconviction rates for offenders on 
unsuspended sentences and non-custodial orders were 62% and 52% respectively, suggesting 
PSSs are much more like FSSs than unsuspended prison in this regard.  

Measure of breach 

Prior to the 2011 reforms, there had been some confusion about the conditions and 
obligations attached to a suspended sentence.277 As discussed above, amendments to s 24 
clarified this, specifying that all offenders subject to this order must not commit an 
imprisonable offence.278 In this analysis, a breach was taken to have occurred if the offender 
had committed an imprisonable offence.279 This has been interpreted to be punishable by 
imprisonment in law. 280 Because the standard of proof for the breach activity is beyond 
reasonable doubt, 281  an appropriate measure is where an offender is found guilty of an 
imprisonable offence. This improves on the method employed in Bartels’ study,282 which did 
not distinguish between a finding of guilt and recording of a conviction, thereby failing to 
recognise instances where a conviction was not recorded. However, using the commission of 
an imprisonable offence as the measure of breach is consistent with Bartels’ study, and 
therefore provides an appropriate comparator.283  

Length of follow-up 

As set out above, the 2011 reforms came into force on 1 January 2011, making the 2011 
calendar year a suitable time frame for examination, as this allowed for the longest possible 
follow-up period for sentences imposed after the 2011 reforms had taken effect. Overall, 
offenders were followed up for between three years and nine months (for offenders sentenced 
on 1 January 2011) and two years and nine months (for offenders sentenced on 31 December 
2011). A longer follow-up period would have improved the accuracy of this analysis, but this 
was regrettably not possible in the present circumstances. As a result, 14 offenders sentenced 

275  See Bartels, above n 7.  
276  See Bartels, above n 17. 
277  Bartels, above n 6, 280. 
278  Sentencing Act 1997 (Tas) s 24(1). The requirement to not commit an imprisonable offence is largely 

consistent with the condition of ‘good behaviour’ that was attached to the majority of suspended sentences 
prior to the reforms: see Bartels, ibid, for discussion. 

279  Sentencing Act 1997 (Tas) s 24(1). 
280  Bartels, above n 7, 224. 
281  Warner, above n 9, [9.211].  
282  Bartels, above n 6, 282. 
283  The TLRI recommended that a review study consider all breaches of suspended sentences (ie, a breach of any 

conditions to which the sentence is subject), not just where a breach had occurred by commission of an 
imprisonable offence: see TLRI, above n 14, 119. Unfortunately, such a broad inquiry was beyond the scope of 
the present research, due to time constraints and difficulty in ascertaining whether additional conditions had 
been breached. 
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in 2011 were excluded because their operational period had not yet expired,284 while the 
operational period of 18 offenders included in the analysis had only expired within the last six 
months. It is possible that some of these 18 offenders breached their sentences but that their 
records did not yet reflect this at the time of the present analysis, due to delay between 
offending, a finding of guilt for that offence, and any ensuing breach proceedings.  

In her breach analysis, which followed up offenders for up to four and a half years, Bartels 
found that for the seven cases in which breach action was taken, it took between 439 and 
1536 days from the imposition of the suspended sentence to the time when that action was 
taken, with a median time lag of 1076 days (two years and 11 months) and a mean period of 
976 days (two years and eight months). This led Bartels to suggest that adopting a five-year 
follow-up period, as the VSAC did in its study, would capture all instances of offending in 
breach of the suspended sentence and judicial action in respect of such breaches. 285 
Unfortunately, this was not possible in the present circumstances; in any event, the present 
analysis is more likely to understate the proportion of actioned breaches, rather than incidents 
of breach. 

 
  

284  Bartels’ earlier research indicated that although operational periods ranged from three months to four years, 
the mean operational period was two years and one month, while the median period was two years: Bartels, 
above n 6, 174. 

285  Bartels, above n 7, 236. 
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Appendix C - Analysis of sentencing Supreme Court, 2011–2014 
Table C-1: Offenders sentenced, by financial year, 2011 to 2013-14 

 2011 2011-12 2012-13 2013-14 Total 
 Number 

Prison 79 144 128 90 441 
PSS 22 66 54 53 195 
FSS 76 132 130 90 428 
NCO 27 37 29 29 122 
Total 204 379 341 262 1186 

Figure C-1: Offenders sentenced, by sentencing outcome and gender 

 

Table C-2: Offenders sentenced, by sentencing outcome and age 
 <18 18-24 25-34 35-44 45-54 55+ Total 

Prison 6 131 130 81 42 34 424 
PSS 2 65 53 37 21 9 187 
FSS 5 145 115 72 45 23 405 
NCO 3 56 26 11 6 7 109 
Total 16 397 324 201 114 73 1125 
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Appendix D - Analysis of sentencing Magistrates Court, 2011 - 2014 

Table D-1: Offenders sentenced, by financial year, 2011 to 2013-14 
 2011 2011-12 2012-13 2013-14 Total 

 Number 
Prison 195 469 459 466 1589 
PSS 116 203 198 232 749 
FSS 680 1311 1244 1117 4352 
CSO 356 755 725 552 2388 
Probation  79 177 188 273 717 
Fine 5222 10254 8002 6730 30208 
Other monetary order 435 706 603 463 2207 
GBB 1033 1906 1651 1342 5932 
Licence disqualification 147 368 194 218 927 
Nominal penalty 936 1901 1527 1143 5507 
Total 9199 18050 14791 12536 54576 
 Percentage 
Prison 2.1% 2.6% 3.1% 3.7% 2.9% 
PSS 1.3% 1.1% 1.3% 1.9% 1.4% 
FSS 7.4% 7.3% 8.4% 8.9% 8.0% 
CSO 3.9% 4.2% 4.9% 4.4% 4.4% 
Probation  0.9% 1.0% 1.3% 2.2% 1.3% 
Fine 56.8% 56.8% 54.1% 53.7% 55.4% 
Other monetary order 4.7% 3.9% 4.1% 3.7% 4.0% 
GBB 11.2% 10.6% 11.2% 10.7% 10.9% 
Licence disqualification 1.6% 2.0% 1.3% 1.7% 1.7% 
Nominal penalty 10.2% 10.5% 10.3% 9.1% 10.1% 
Total 100.0% 100.0% 100.0% 100.0% 100.0% 

2011 figures only relate to January – June 2011, ie, six months; the other periods represent 12 months of data. 

Figure D-1: Offenders sentenced, by gender  
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Table D-2: Offenders sentenced, by sentencing outcome and age 

 18-24 25-34 35-44 45-54 55+ Total 
 Number 
Prison 374 743 328 115 25 1585 
PSS 222 265 162 71 29 749 
FSS 1104 1609 989 479 171 4352 
CSO 990 776 404 162 56 2388 

Probation  242 233 160 66 16 717 
Fine 9334 9603 5981 3323 1888 30129 
Other monetary order 635 759 502 213 90 2199 
GBB 2394 1481 1074 640 343 5932 
Licence disqualification 298 334 186 73 36 927 
Nominal penalty 1709 1882 1062 545 289 5487 
Total 17302 17685 10848 5687 2943 54465 
 Percentage 
Prison 2.2% 4.2% 3.0% 2.0% 0.8% 2.9% 
PSS 1.3% 1.5% 1.5% 1.2% 1.0% 1.4% 
FSS 6.4% 9.1% 9.1% 8.4% 5.8% 8.0% 
CSO 5.7% 4.4% 3.7% 2.8% 1.9% 4.4% 
Probation  1.4% 1.3% 1.5% 1.2% 0.5% 1.3% 
Fine 53.9% 54.3% 55.1% 58.4% 64.2% 55.4% 
Other monetary order 3.7% 4.3% 4.6% 3.7% 3.1% 4.0% 
GBB 13.8% 8.4% 9.9% 11.3% 11.7% 10.9% 
Licence disqualification 1.7% 1.9% 1.7% 1.3% 1.2% 1.7% 
Nominal penalty 9.9% 10.6% 9.8% 9.6% 9.8% 10.1% 
Total 2.2% 4.2% 3.0% 2.0% 0.8% 100.0% 

Table D-3: Offenders sentenced, by sentencing outcome and prior record 
 Prior record 

(N) 
No prior record 

(N) 
Prior record 

(%) 
No prior record 

(%) 
Prison 1545 44 3.8% 0.3% 
PSS 706 43 1.7% 0.3% 
FSS 4022 330 9.9% 2.4% 
CSO 2106 282 5.2% 2.0% 
Probation  626 91 1.5% 0.7% 
Fine 21677 8531 53.4% 61.0% 
Other monetary order 1773 434 4.4% 3.1% 
GBB 3172 2760 7.8% 19.7% 
Licence disqualification 814 113 2.0% 0.8% 
Nominal penalty 4148 1359 10.2% 9.7% 
Total 40589 13987 100.0% 100.0% 
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Appendix E - Breach analysis 

Table E-1: Time from sentencing until breach, 2011  
Time until breach Number of offenders Proportion of offenders 
0–150 days 23 52% 
151–300 days 2 5% 
301–450 days 8 18% 
451–600 days 7 16% 
600+ days 4 9% 
Total 44 100% 

Table E-2: Breaches, by index offence type, 2011 
 2011 (n=128) 
 Number of offenders Proportion in breach 
Violence 20 55% 
Sexual Assault 15 13% 
Robbery 6 67% 
Property 14 0% 
Drugs 60 35% 
Other 13 46% 

Table E-3: Most serious breach offence, 2011 
 NOI 2011 

(n= 44) 
  Proportion of offences 
Serious 1–61 41% 
Moderate 62–93 27% 
Minor 94–155 32% 

Table E-4: Time from first f inding of guilt to breach proceedings, 2011  
 Actioned cases (n=24) 
 Number of offenders Proportion of actioned cases 
0 days 11 46% 
1–150 days 3 13% 
151–300 days 5 21% 
300–450 days 2 8% 
450–600 days 0 0% 
600+ days  3 13% 
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Appendix F - Recidivism analysis 

Table F-1: Offenders reconvicted, by combination order 
 2011 offenders (n=142) Reconvicted offenders (n=48) 
 Number of 

offenders 
Proportion 
of offenders 

Number of 
offenders 

Proportion 
reconvicted 

Proportion of 
reconvicted 
offenders 

No additional order 100 70% 26 26% 54% 
Probation order 21 15% 12 57% 25% 
Community service order 29 20% 14 48% 29% 

Note: As some offenders were subject to both community service orders and probation the figures in this table may 
not total the respective sample groups or, where percentages are represented, 100%. 

Table F-2: Offenders reconvicted, by prior criminal record 
 2011 offenders (n=142) Reconvicted offenders (n=48) 
 Number of 

offenders 
Proportion of 

offenders 
Number of 
offenders 

Proportion 
reconvicted 

Proportion of 
reconvicted 
offenders 

Nil 84 59% 23 27% 48% 
Minor 36 25% 15 42% 31% 
Significant 22 15% 10 45% 21% 

 

Table F-3: Offenders reconvicted, by gender 
 2011 offenders (n=142) Reconvicted offenders (n=48) 
 Number of 

offenders 
Proportion of 

offenders 
Number of 
offenders 

Proportion of 
offenders 

Proportion of 
reconvicted 
offenders 

Male 117 82% 39 33% 81% 
Female 25 18% 9 36% 19% 

Table F-4: Offenders reconvicted, by age 
 2011 offenders (n=142) Reconvicted offenders (n=48) 
 Number of 

offenders 
Proportion of 

offenders 
Number of 
offenders 

Proportion 
reconvicted 

Proportion of 
reconvicted 
offenders 

<18 1 1% 1 100% 2% 
18-24 47 33% 26 55% 54% 
25-34 36 25% 11 31% 23% 
35-44 29 20% 8 28% 17% 
45-54 19 13% 1 5% 2% 
55+ 10 7% 1 10% 2% 

Table F-5: Seriousness of any reconviction 
 Number of offenders Proportion of offenders 
Not reconvicted 94 66% 
Minor 21 15% 
Moderate 13 9% 
Serious 14 10% 
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Table F-6: Type of offences resulting in reconviction 
 Reconvicted offenders (n=48) Index and new offence of same type (n=12) 
 Number of 

offenders 
Proportion of 

offenders Number of offenders Proportion of reconvicted 
offenders for offence type 

Violence 8 17% 3 38% 
Sex 1 2% 1 100% 
Robbery 2 4% 1 50% 
Property 8 17% 0 0% 
Drugs 5 10% 4 80% 
Other 24 50% 3 13% 

Table F-7: Frequency of reoffending 
 Number of offenders Proportion of offenders 
1 11 23% 
2 9 19% 
3-5 13 27% 
6-10 8 17% 
11-21 5 10% 
21+ 2 4% 
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Appendix G - All offences resulting in PSSs in Supreme Court, by offence type 
(n=711) 

Non-sexual offences against the person 
0211: Serious assault resulting in injury 88 
0212: Serious assault not resulting in injury 2 
0213: Common assault 2 
0291: Stalking 1 
0491: Neglect or ill-treatment of persons under care 6 
0511: Abduction and kidnapping  2 
0611: Aggravated robbery 27 
0612: Non-aggravated robbery 15 
Total 143 

Sexual offences against the person 
0311: Aggravated sexual assault 27 
0312: Non-aggravated sexual assault 3 
0322: Child pornography offences 17 
Total 47 

Property offences 
0711: Unlawful entry with intent/burglary, break and enter 72 
0811: Theft of a motor vehicle 27 
0821: Theft from a person (excluding by force) 33 
0823: Theft of goods from retail premises 10 
0831: Receive or handle proceeds of crime 1 
0911: Obtain benefit by deception 86 
0922: Forgery of documents 42 
0931: Fraudulent trade practices 1 
0933: Illegal non-fraudulent trade practices 4 
0991: Dishonest conversion 72 
1211: Arson 55 
1219: Property damage, nec 17 
Total  420 

Drug offences 
1021: Deal or traffic in illicit drugs – commercial quantity 30 
1032: Cultivate illicit drugs 12 
1041: Possess illicit drug 5 
1042: Use illicit drug 2 
1099: Other illicit drug offences, nec 4 
Total 53 
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Other offences 
1112: Sell, possess and/or use prohibited weapons/explosives 1 
1122: Misuse of regulated weapons/explosives 8 
1311: Trespass 1 
1312: Criminal intent 2 
1331: Offensive language 1 
1411: Drive while licence disqualified, cancelled or suspended 5 
1412: Drive without a licence 2 
1511: Escape custody offences 1 
1523: Breach of bail 13 
1531: Breach of violence order 8 
1561: Subvert the course of justice 5 
1562: Resist or hinder police officer or justice official 1 
Total 48 
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Appendix H - All offences resulting in FSSs in Supreme Court, by offence type  
(n=1052) 

Non-sexual offences against the person 
0211: Serious assault resulting in injury 103 
0212: Serious assault not resulting in injury 4 
0213: Common assault 3 
0299: Other acts intended to cause injury, nec 1 
0532: Threatening behaviour 4 
0611: Aggravated robbery  22 
0612: Non-aggravated robbery  14 
Total 151 

Sexual offences 
0311: Aggravated sexual assault  45 
0312: Non-aggravated sexual assault 7 
0321: Non-assaultive sexual offences against a child 3 
0322: Child pornography offences  14 
Total 69 

Property offences  
0711: Unlawful entry with intent/burglary etc 40 
0811: Theft of a motor vehicle  24 
0821: Theft from a person (excluding by force)  28 
0823: Theft of goods from retail premises  25 
0829 Theft (except motor vehicles), nec 1 
0831: Receive or handle proceeds of crime 5 
0911: Obtain benefit by deception 95 
0922: Forgery of documents  52 
0931: Fraudulent trade practices 1 
0933: Illegal non-fraudulent trade practices 3 
0991: Dishonest conversion 59 
1211: Arson 76 
1219: Property damage, nec 25 
Total 434 

Drug offences 
1021: Deal or traffic in illicit drugs – commercial quantity 154 
1031: Manufacture illicit drugs 1 
1032: Cultivate illicit drugs 63 
1041: Possess illicit drug 50 
1042: Use illicit drug 43 
1099: Other Illicit drug offences, nec 32 
Total  343 
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Other offences 
1121: Unlawfully obtain or possess regulated weapons/explosives 5 
1122: Misuse of regulated weapons/explosives 4 
1311: Trespass 1 
1312: Criminal intent  1 
1313: Riot and affray 2 
1319: Disorderly conduct, nec 2 
1325: Offences against public order sexual standards  3 
1331: Abusive language  1 
1411: Drive while licence disqualified or suspended  3 
1412: Drive without a licence 3 
1431: Exceed the prescribed content of alcohol or other substance limit  1 
1513: Breach of suspended sentence  6 
1531: Breach of violence order  2 
1561: Subvert the course of justice  14 
1562: Resist or hinder police officer or justice official  1 
1569: Offences against justice procedures, nec 3 
1621: Sanitation offences 1 
1691: Environmental regulation offences 2 
Total  55 
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Appendix I - All offences resulting in PSSs in Magistrates Court, by offence type  
(n=6621) 

Offences against the person 
0132: Driving causing death 1 
0212: Serious assault not resulting in injury 48 
0213: Common assault 296 
0291: Stalking 6 
0312: Non-aggravated sexual assault 11 
0322: Child pornography offences 13 
0499: Other dangerous or negligent acts endangering persons, nec 27 
Total 402 

Property offences 
0711: Unlawful entry with intent/burglary, break and enter 517 
0811: Theft of a motor vehicle 199 
0821: Theft from a person (excluding by force) 1064 
0829: Theft (except motor vehicles), nec 15 
0831: Receive or handle proceeds of crime 93 
0911: Obtain benefit by deception 135 
0922: Forgery of documents 12 
0933: Illegal non-fraudulent trade practices 301 
0991: Dishonest conversion 4 
0999: Other fraud and deception offences, nec 14 
1219: Property damage, nec 168 
Total  2522 

Traffic offences 
0411: Driving under the influence of alcohol or other substance 35 
0412: Dangerous or negligent operation (driving) of a vehicle 47 
1411: Drive while licence disqualified cancelled or suspended 421 
1412: Drive without a licence 233 
1419: Driver licence offences, nec 48 
1421: Registration offences 327 
1422: Roadworthiness offences 4 
1431: Exceed the prescribed content of alcohol or other substance limit 410 
1432: Exceed the legal speed limit 21 
1439: Regulatory driving offences, nec 35 
Total  1581 

Drug offences 
1022: Deal or traffic in illicit drugs – non-commercial quantity 27 
1031: Manufacture illicit drugs 2 
1032: Cultivate illicit drugs 11 
1041: Possess illicit drug 189 
1042: Use illicit drug 28 
1099: Other illicit drug offences, nec 45 
Total 302 
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Other offences 
1112: Sell, possess and/or use prohibited weapons/explosives 11 
1121: Unlawfully obtain or possess regulated weapons/explosives 56 
1122: Misuse of regulated weapons/explosives 17 
1123: Deal or traffic regulated weapons/explosives offences 2 
1311: Trespass 89 
1312: Criminal intent 7 
1319: Disorderly conduct, nec 40 
1323: Censorship offences 1 
1325: Offences against public order sexual standards 2 
1331: Offensive language 42 
1332: Offensive behaviour 4 
1334: Cruelty to animals 8 
1511: Escape custody offences 9 
1521: Breach of community service order 2 
1523: Breach of bail 798 
1524: Breach of bond – probation 1 
1531: Breach of violence order 434 
1532: Breach of non-violence orders 51 
1541: Resist or hinder government official (excluding police officer, justice official or 
government security officer) 5 

1561: Subvert the course of justice 9 
1562: Resist or hinder police officer or justice official 197 
1563: Prison regulation offences 2 
1569: Offences against justice procedures, nec 16 
1612: Offences against privacy 4 
1622: Disease prevention offences 4 
1624: Transport regulation offences 1 
1629: Public health and safety offences, nec 1 
1691: Environmental regulation offences 1 
Total 1814 
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Appendix J - All offences resulting in FSSs in Magistrates Court, by offence type  
(n=18263) 

Offences against the person 
0132: Driving causing death 6 
0212: Serious assault not resulting in injury 156 
0213: Common assault 878 
0291: Stalking 4 
0312: Non-aggravated sexual assault 24 
0322: Child pornography offences 4 
0499: Other dangerous or negligent acts endangering persons, n.e.c 55 
0521: Deprivation of liberty/false imprisonment 2 
0621: Blackmail and extortion 1 
Total 1130 

Property offences 
0711: Unlawful entry with intent/burglary, break and enter 1092 
0811: Theft of a motor vehicle 233 
0812: Illegal use of a motor vehicle 4 
0821: Theft from a person (excluding by force) 2422 
0829: Theft (except motor vehicles), nec 30 
0831: Receive or handle proceeds of crime 310 
0911: Obtain benefit by deception 148 
0922: Forgery of documents 102 
0933: Illegal non-fraudulent trade practices 417 
0991: Dishonest conversion 5 
0999: Other fraud and Deception offences, nec 159 
1211: Property damage by fire or explosion 1 
1219: Property damage, nec 324 
Total 5247 

Traffic offences 
0411: Driving under the influence of alcohol or other substance 135 
0412: Dangerous or negligent operation (driving) of a vehicle 136 
1411: Drive while licence disqualified cancelled or suspended 1679 
1412: Drive without a licence 884 
1419: Driver licence offences, nec 207 
1421: Registration offences 1325 
1422: Roadworthiness offences 30 
1431: Exceed the prescribed content of alcohol or other substance limit 1661 
1432: Exceed the legal speed limit 116 
1439: Regulatory driving offences, nec 232 
1441: Pedestrian offences 1 
Total 6406 
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Drug offences 
1022: Deal or traffic in illicit drugs – non-commercial quantity 233 
1032: Cultivate illicit drugs 87 
1041: Possess illicit drug 815 
1099: Other Illicit drug offences, nec 249 
1011: Import illicit drugs 7 
1042: Use illicit drug 109 
1031: Manufacture illicit drugs 2 
Total  1502 

Other offences 
1112: Sell, possess and/or use prohibited weapons/explosives 26 
1121: Unlawfully obtain or possess regulated weapons/explosives 156 
1122: Misuse of regulated weapons/explosives 41 
1123: Deal or traffic regulated weapons/explosives offences 3 
1129: Regulated weapons/explosives offences, nec 3 
1229: Environmental pollution offences, nec 1 
1311: Trespass 254 
1312: Criminal intent 16 
1319: Disorderly conduct, nec 95 
1323: Censorship offences 1 
1325: Offences against public order sexual standards 9 
1326: Consumption of legal substances in prohibited spaces 2 
1329: Regulated public order offences, nec 1 
1331: Offensive language 153 
1332: Offensive behaviour 16 
1334: Cruelty to animals 12 
1511: Escape custody offences 20 
1513: Breach of suspended sentence 7 
1521: Breach of community service order 6 
1523: Breach of bail 1771 
1524: Breach of bond - probation 6 
1525: Breach of bond - other 1 
1531: Breach of violence order 633 
1532: Breach of non-violence orders 57 
1541: Resist or hinder government official (excluding police officer, justice official or 
government security officer) 13 

1561: Subvert the course of justice 32 
1562: Resist or hinder police officer or justice official 535 
1563: Prison regulation offences 9 
1569: Offences against justice procedures, nec 60 
1612: Offences against privacy 6 
1622: Disease prevention offences 8 
1624: Transport regulation offences 6 
1629: Public health and safety offences, nec 3 
1691: Environmental regulation offences 9 
9999: Inadequately described 7 
Total  3978 
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